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appeared in the trial or appellate courts of over 90 percent of the states 
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third of the states. Mr. Dorr has extensive experience defending novel 
aggregative claims brought by governmental officials, class representa-
tives, and individuals asserting theories of public nuisance, negligent mar-
keting and distribution, deceptive trade practices, and unjust enrichment. 
As a lead defense counsel in the firearms litigation, he has dealt with all 
stages of mass tort public nuisance litigation from initial motions to dis-
miss through summary judgment, trial and appeal. He has argued these 
issues on appeal before the U.S. Court of Appeals for the Third Circuit, 
the Supreme Courts of Illinois, Indiana and Ohio, and multiple intermedi-
ate appellate courts. He also has been actively involved in public nuisance 
issues related to the lead paint litigation, including the Rhode Island lead 
paint litigation prior to the dismissal of his client from that litigation.
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Withstanding the Tsunami:
The History of Efforts to Impose Public Nuisance 
Liability on Firearm Manufacturers

	 I.	 Introduction

A.	 The Tsunami
In April 1998, during a break in the deposition of a plaintiff’s expert in a traditional fire-

arms product liability case in which I was representing the defendant, the expert, a well known 
advocate in the public health debate surrounding firearms, leaned over to me and said: “I have 
just been to a meeting at the White House and I am telling you that a sea change is about to hap-
pen in firearms litigation.” He was wrong only in degree: it was a tsunami, not a sea change. At 
the epicenter of the tsunami was the attempt to use public nuisance as the means for imposing 
liability on the manufacturers and distributors of firearms for the criminal misuse of those fire-
arms by third parties.

In October 1998, New Orleans, Louisiana became the first municipality to file suit 
against the manufacturers of firearms. It was followed shortly thereafter by the City of Chicago 
and Cook County, Illinois. Over the course of approximately 18 months additional suits were 
filed by Los Angeles, Los Angeles County, Compton, Inglewood, West Hollywood, San Francisco, 
Berkeley, Sacramento, East Palo Alto, Oakland, San Mateo County, and Alameda County, Cali-
fornia; Bridgeport, Connecticut; Wilmington, Delaware; Miami-Dade County, Florida; Atlanta, 
Georgia; Gary, Indiana; Boston, Massachusetts; Detroit Michigan; Wayne County, Michigan; St. 
Louis, Missouri; the City of Camden, New Jersey; Camden County, New Jersey; Newark, New 
Jersey; New York City, New York; Cincinnati, Ohio; Cleveland, Ohio; and Philadelphia, Pennsyl-
vania. The District of Columbia and the State of New York also each filed suit.

Individuals joined in certain of these claims or pursued their own separate claims, either 
individually or as putative class actions. Associations also joined in certain of these claims or, in 
the case of the NAACP, pursued separate lawsuits. Similar suits were threatened by the Depart-
ment of Health, Education and Welfare and by other states and local governments around the 
country.

A number of forces coalesced behind these suits: the then-recent success of the Attor-
ney General suits against tobacco resulted in increased activism by Attorneys General and gov-
ernmental officials at all levels; the success of advocacy groups in transforming the firearms 
debate into a public health issue and increasingly looking to the courts to pursue their legislative 
agenda; and well-heeled plaintiffs lawyers flush with tobacco money looking for their next target, 
believing that the relatively small firearms industry would capitulate early and add additional 
momentum to the tobacco steamroller. Governmental counsel and advocacy counsel were thus 
joined by the “Castano Firearms Litigation Group” and other tobacco lawyers and some of the 
most widely known plaintiff class action firms in the country in the pursuit of this litigation.

The implications of this tidal wave of litigation for the firearms manufacturers and dis-
tributors were enormous. This was indeed a small industry. The largest companies rarely reached 
$200 million in annual revenue; most were significantly smaller. The monetary demands were 



396  ❈  NFJE Sixth Annual Judicial Symposium: The Law of Nuisance  ❈  July 2010

enormous. Chicago alone sought $400 million in damages. The suits attempted to shift the cost 
of providing public services from the tax-funded government sector to the private sector by, as 
alleged in the New Orleans complaint, seeking recoupment of “millions of dollars [paid] in the 
past to enhance police protection, emergency services, police pension benefits, medical care, 
facilities and services due to the use of defendants’ products” as well as unspecified losses of “tax 
revenue due to lost productivity.” Complaint at 17, Morial v. Smith & Wesson Corp., No. 98-18578 
(Civ. Dist. Ct. Parish of Orleans, LA, October 30, 1998). Punitive damages were also sought in 
almost every case.

But the threat to the industry went far beyond the monetary. The suits, virtually with-
out exception, sought unprecedented injunctive relief to impose sweeping new requirements in 
design, distribution and the manner in which the manufacturers and distributors conducted 
their already highly regulated businesses. For example, Eliott Spitzer, then Attorney General of 
New York, demanded that companies cede control to a specially created oversight board or he 
would put them out of business. His articulated reason had nothing to do with the companies 
doing anything wrong. Rather, it was to force agreement by the companies to do privately that 
which he could not impose as a public official because he had to provide due process.

It is not too dramatic to say that these suits were a matter of life or death for this small 
industry. On one level, the fundamental decision was easy. There was no real choice but to fight 
each case at every stage. The defendants did just that, at great expense but with universal ulti-
mate success. Every case save one has been dismissed, either on motion to dismiss, motion for 
summary judgment, following trial or voluntary dismissal. The remainder of this paper will 
detail the history of that litigation from the perspective of the author, who was heavily involved 
in the defense of the manufacturers.

B.	 Forerunners to the Tsunami
Public nuisance theories are the most recent, but certainly not the first, effort made by 

plaintiffs to impose tort liability on firearm manufacturers on novel grounds. There have been 
a series of efforts to expand liability for the producers and sellers of non-defective firearms 
beyond the scope of traditional product liability law. The first wave of such cases began in the 
1980s. Some early cases sought to impose liability on manufacturers for alleged negligent dis-
tribution of firearms that ultimately were criminally misused. The absence of a duty running 
from the manufacturer to the plaintiff resulted in these cases being dismissed. See, e.g., Linton v. 
Smith & Wesson, 469 N.E.2d 339 (Ill. App. Ct. 1984); Patterson v. Rohm Gesellschaft, 608 F. Supp. 
1206 (N.D. Tex. 1985); Delehanty v Hinckley, 564 A.2d 758 (D.C. 1989), aff’d, 900 F.2d 368 (D.C. 
Cir. 1990). Other cases attempted to fit plaintiffs’ concerns about firearms into product liability 
terms. Thus, plaintiffs alleged that certain guns were “defective” because they were “too power-
ful,” “too small,” or “too concealable” for the consuming public to handle safely. Those cases were 
dismissed because they confused function with defective condition. Addison v. Williams, 546 So. 
2d 220 (La. Ct. App. 1989); Trespalacios v. Valor Corp., 486 So. 2d 649 (Fla. Dist. Ct. App. 1986); 
Moore v. R.G. Indus., Inc., No. C-82-1417-MHP (N.D. Cal. Aug. 29, 1984), aff’d, 789 F.2d 1326 
(9th Cir. 1986); but see Kelley v. R.G. Indus., Inc., 497 A.2d 1143 (1985) (“Saturday Night Special” 
exception, overturned by Maryland legislature). A third theory was that firearms were, by their 
very nature, so dangerous that their distribution and sale were ultrahazardous activities. The 
lawful manufacture and sale of firearms was, however, not an ultrahazardous activity. Perkins v. 
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F.I.E. Corp., 762 F.2d 1250 (5th Cir. 1985); Martin v. Harrington & Richardson, Inc., 743 F.2d 1200 
(7th Cir. 1984); Riordan v. Int’l Armament Corp., 477 N.E.2d 1293 (Ill. App. Ct. 1985); Burkett v. 
Freedom Arms, Inc., 704 P.2d 118 (Or. 1985).

In the mid-1990s, a second wave of such cases began. The theories—and results—were 
similar. See, e.g., First Commercial Trust Co. v. Colt’s Mfg. Co., Inc., 77 F.3d 1081 (8th Cir. 1996) 
(safe sales policy); McCarthy v. Olin Corp., 119 F.3d 148 (2d Cir. 1997) (strict liability); Forni v. 
Ferguson, No. 132994/94 (N.Y. Sup. Ct. Aug. 2, 1995), aff’d, 648 N.Y.S.2d 73 (N.Y. App. Div. 1996) 
(ultrahazardous activity). But a dramatic change was about to occur, heralded by the filing of 
Hamilton v. Accu-Tek, 62 F. Supp. 2d 802 (E.D.N.Y. 1999) in 1995.

Hamilton was a departure in two respects: 1) in contrast to prior cases, Hamilton 
involved multiple plaintiffs alleging liability for different incidents (initially 20 different shoot-
ings); and 2) 43 manufacturers and more than 30 distributors were sued, with no attempt to 
identify the specific firearms involved in specific incidents or the means by which they were 
acquired. Plaintiffs asserted a theory of “negligent distribution,” which posited that firearm man-
ufacturers and distributors were liable for injuries inflicted through the criminal misuse of their 
lawfully sold products because criminals obtain firearms through a variety of means, includ-
ing alleged straw purchases from retail dealers (a felony). The result, according to plaintiffs, was 
a pool of easily available illegal firearms similar to a toxic pool in environmental cases, for which 
each participant in the commercial chain could be liable to anyone injured through the criminal 
misuse of such a product. Plaintiffs survived motions to dismiss and motions for summary judg-
ment. Seven plaintiffs took the case to trial with much publicity before Judge Jack Weinstein in 
the Eastern District of New York in early 1999. The jury found against all plaintiffs except one, 
who received a verdict against just three of the defendants. On appeal, both the negligent dis-
tribution theory and the market share liability theory were rejected by the New York Court of 
Appeals. Hamilton, 62 F. Supp. 2d 802, questions certified, Hamilton v. Beretta U.S.A. Corp., 222 
F.3d 36 (2d Cir. 2000), certified questions answered, 96 N.Y.2d 222 (N.Y. App. 26, 2001). The court 
found that manufacturers that lawfully placed non-defective products into the stream of com-
merce owed no duty to individuals injured by the subsequent criminal misuse of those products. 
Rejecting the notion that a manufacturer’s duty to prevent misconduct by others in the stream of 
commerce can be based solely on foreseeability of harm, the court concluded:

		  To impose a general duty of care upon the makers of firearms under these circum-
stances because of their purported ability to control marketing and distribution of 
their products would conflict with the principle that any judicial recognition of a 
duty of care must be based upon an assessment of its efficacy in promoting a social 
benefit as against its costs and burdens. Here, imposing such a general duty of care 
would create not only an indeterminate class of plaintiffs but also an indeterminate 
class of defendants whose liability might have little relationship to the benefits of 
controlling illegal guns.

96 N.Y.2d at 236 [citations omitted]. As to market share, the court held:
		  Unlike DES, guns are not identical, fungible products.... Even more importantly—

given the negligent marketing theory on which plaintiffs tried this case—plaintiffs 
have never asserted that the manufacturers’ marketing techniques were uniform. 
Each manufacturer engaged in different marketing activities that allegedly contrib-
uted to the illegal handgun market in different ways and to different extents.
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							       ***
		  No case has applied the market share theory of liability to such varied conduct and 

wisely so.
96 N.Y.2d at 240-1.

Although ultimately unsuccessful for the plaintiffs, Hamilton was the precursor to the 
public nuisance claims which began to be filed just as Hamilton was about to be tried.

C.	 Facing the Onslaught
The series of complaints beginning in late 1998 asserted a wide range of tort theories. 

Public nuisance, however, rapidly became the major focus of the litigation. Keeton had described 
nuisance as an “impenetrable jungle” which “has meant all things to all people” and on which 
there was “general agreement that it is incapable of any exact or comprehensive definition.” W. 
Keeton, Prosser & Keeton on Torts §86 (5th ed. 1984). Public nuisance in particular was described 
as “extending to virtually any form of annoyance or inconvenience interfering with common 
public rights.” Id. On the surface, it provided an ability to aggregate disparate incidents, sue mul-
tiple defendants and permit lesser proof to support the claims through sweeping, open-ended 
allegations untethered to individual parties or incidents.

The defendants’ position from the outset was that there was neither a legal nor a factual 
basis for these claims. It became the job of defense counsel to develop the strategy to support 
that position throughout the litigation. A key to that strategy was insisting at every step of pro-
ceedings that plaintiffs carry their own burden of pleading and their own burden of proof. Also 
key was recognizing and articulating that public nuisance law is not an amorphous, catch-all 
doctrine, but that it had a context and a structure that precluded its use against the manufactur-
ers of lawful, highly regulated, non-defective products.

	 II.	 Defending Public Nuisance Claims as a Matter of Law
Plaintiffs’ public nuisance complaints against firearm manufacturers failed as a matter 

of law for a number of reasons. First, plaintiffs failed to bring their nuisance claim within rec-
ognized parameters of this cause of action. Just as negligence law compensates certain kinds of 
injuries but not others and just as family law, admiralty law or real estate law addresses certain 
situations but not others, public nuisance law has a particular application and recognized bound-
aries, which plaintiffs ignored. Second, plaintiffs uniformly failed to allege all of the essential 
elements of a public nuisance cause of action. Third, plaintiffs’ alleged injuries were too remote 
and indirect to support causation. Fourth, in some jurisdictions, cities and counties could not 
recover the cost of providing tax-supported public services. Fifth, certain state and federal stat-
utes required dismissal of the complaints.

A.	 Plaintiffs’ Allegations Did Not Bring Their Claims within the Recognized 
Parameters of a Public Nuisance Cause of Action

Public nuisance law applies in a specific environment. A condition may be a “nuisance” as 
that word is used in common parlance without being a public nuisance under the law. Plaintiffs’ 
public nuisance claim ignored the boundaries of this tort cause of action. Indeed, plaintiffs often 
argued for precisely the kind of unbounded liability that courts and commentators alike have 
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rejected as alarming and overreaching. See City of Philadelphia, 126 F. Supp. 2d 882, 909 (E.D. 
Pa. 2000), aff’d, 277 F.3d 415 (3d Cir. 2002). While the law of nuisance varies from state to state, 
the parameters of this theory are informed by at least the following principles.

	1.	Public Nuisance Arises out of Landed Conditions or Statutory Violations

The plaintiffs’ complaints against firearm manufacturers did not seriously pretend to 
implicate land-based conditions or use. Nor did they allege that manufacturers had violated any 
of the comprehensive statutes, ordinances or regulations governing their conduct in the manu-
facture, sale or distribution of their products. Instead, plaintiffs argued that defendants’ lawful 
commercial distribution practices were “willfully blind” and failed to prevent both the legal and 
illegal transfer and misuse of firearms by others over whom they had no control.

At the outset, then, it became important to establish the two contexts in which pub-
lic nuisance claims had arisen historically: 1) the improper use or condition of real property or 
2) the defendant’s violation of a statute. Because these two circumstances were often not articu-
lated in the case law, it became necessary to analyze the facts giving rise to public nuisance cases 
in each jurisdiction where cases were pending. The review of sometimes thousands of cases, 
without exception, supported the proposition that public nuisance law simply did not apply in 
the absence of one of those two circumstances. While that argument in and of itself did not nec-
essarily preclude expansion of the law of public nuisance, it did provide the framework for the 
argument that such an expansion should not occur:

		  Defendants assert that in more than 2,500 reported cases in the over-100-year his-
tory of public nuisance law in Illinois, a public nuisance has been found to exist only 
when one of two circumstances was present: either the defendant’s conduct in creat-
ing the public nuisance involved the defendant’s use of land, or the conduct at issue 
was in violation of a statute or ordinance. Thus, they argue, even though an action 
for public nuisance may lie without allegations that the nuisance emanates from the 
defendants’ use of land, the law of public nuisance does not encompass conditions 
that eventuate from the lawful manufacture, distribution, and sale of a nondefective 
product.

		  Although we have not attempted to verify defendants’ claim that the body of law on 
this topic in state and federal courts applying Illinois law exceeds 2,500 cases, we 
have found no Illinois case in which a public nuisance was found in the absence of 
one of these two conditions. While no case law in this jurisdiction expressly lim-
its application of the doctrine of public nuisance to these two circumstances, no 
case law expressly authorizes its application in the absence of either condition. To 
do so would be to expand the law of nuisance to encompass a third circumstance - 
the effect of lawful conduct that does not involve the use of land. We are reluctant to 
allow such an expansion.

City of Chicago v. Beretta U.S.A. Corp., 821 N.E.2d 1099, 1117 (Ill. 2004).
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	2.	The Commercial Manufacture, Marketing and Lawful Sale of Products Is 
Governed by a Separate Body of Law—Product Liability Law—Not Public 
Nuisance Law

A corollary to the argument that public nuisance liability was limited to land-based cir-
cumstances or statutory violations was the argument that there already existed a separate body 
of law that governed the manufacture, distribution and sale of firearms. That law was product 
liability law. To apply public nuisance law to the manufacture and sale of products would have 
enormous implications.

The few courts that had considered the application of public nuisance to product distri-
bution and sale had typically rejected plaintiffs’ effort to sweep ordinary commercial activities 
into this cause of action. In Tioga Public School Dist. v. United States Gypsum, 984 F.2d 915 (8th 
Cir. 1993), for example, plaintiffs attempted to apply public nuisance law to the design, manu-
facture, marketing and sale of asbestos products. The eighth circuit declined to do so, conclud-
ing that nuisance law would “become a monster that would devour in one gulp the entire law of 
tort.” Id. at 921. See also Detroit Bd. Of Educ. v. Celotex Corp., 493 N.W.2d 513, 521 (Mich. Ct. 
App. 1992) (rejecting nuisance claim because “[to] hold otherwise would significantly expand, 
with unpredictable consequences, the remedies already available to persons injured by products); 
see City of Bloomington v. Westinghouse Elec. Corp., 891 F.2d 611, 614 (7th Cir. 1989) (no prece-
dent to hold PCB manufacturer liable for improper disposal by its customer); Appletree Square 
1 Ltd. P’ship. v. W.R. Grace & Co., 815 F. Supp. 1266, 1274 n.13 (D. Minn. 1993) (nuisance claim 
improper because asbestos manufacturers do not retain control of products); Texas v. Ameri-
can Tobacco Co., 14 F. Supp. 2d 956, 973 (E.D. Tex. 1997) (court “unwilling...to expand a claim for 
public nuisance” to cigarettes).

In an attempt to avoid the “monster,” plaintiffs typically argued that defendants’ lawful 
distribution and sale of firearms could be analogized to the emission of environmental pollut-
ants, a comparison urged without basis in law, fact or logic. See, e.g., City of Philadelphia, 126 F. 
Supp. 2d at 896-97.

Unlike the regulated commercial sale of firearms by federally licensed manufactur-
ers to federally licensed wholesalers or retailers, by definition the leakage or improper disposal 
of chemical waste is hazardous to everyone exposed to it. Latent injury can be initiated from 
the moment that a chemical is leaked or emitted or is disposed of in such a way that this is the 
likely result. This is wholly unlike products lawfully sold in the ordinary stream of commerce, 
some of which are later misused to inflict injury. Moreover, when a chemical is emitted into the 
groundwater or air, or is turned over to a subcontractor that improperly disposes of it, the com-
pany emitting or disposing of that chemical is often in direct control of the situation. In contrast, 
manufacturers lose title, possession and control over the products they sell. Finally, environmen-
tal contamination by waste chemicals is, without exception, an act in violation of federal and 
state statutes, whereas firearm manufacturers comply with extensive federal and state statutes in 
selling their non-defective products.

Consequently, there was no basis for expanding the boundaries of public nuisance to the 
lawful manufacture and sale of firearms:

		  Whatever the precise scope of public nuisance law in New Jersey may be, no New 
Jersey court has ever allowed a public nuisance claim to proceed against manufactur-
ers for lawful products that are lawfully placed in the stream of commerce. On the 
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contrary, the courts have enforced the boundary between the well-developed body of 
product liability law and public nuisance law. Otherwise, if public nuisance law were 
permitted to encompass product liability, nuisance law “would become a monster 
that would devour in one gulp the entire law of tort.” Tioga Public Sch. Dist. v. U.S. 
Gypsum Co., 984 F.2d 915, 921 (8th Cir. 1993). If defective products are not a public 
nuisance as a matter of law, then the non-defective, lawful products at issue in this 
case cannot be a nuisance without straining the law to absurdity.

Camden County Board of Chosen Freeholders v. Beretta U.S.A. Corp., 273 F.3d 536, 540 (3d Cir. 
2001); see also City of Philadelphia, 126 F. Supp. 2d 882 (E.D. Pa. 2000), aff’d, 277 F.3d 415 (3d 
Cir. 2002).

The implications of releasing the “monster” were recognized by other courts. In Spitzer 
v. Sturm, Ruger & Co., 761 N.Y.S.2d 192 (N.Y. App. Div. 2003), a New York appellate court 
commented:

		  [G]iving a green light to a common-law public nuisance cause of action today will, in 
our judgment, likely open the courthouse doors to a flood of limitless, similar theo-
ries of public nuisance, not only against these defendants, but also against a wide and 
varied array of other commercial and manufacturing enterprises and activities.

		  All a creative mind would need to do is construct a scenario describing a known or 
perceived harm of a sort that can somehow be said to relate back to the way a com-
pany or an industry makes, markets, and/or sells its non-defective, lawful product or 
service, and a public nuisance claim would be conceived and a lawsuit born.

Spitzer, 761 N.Y.S.2d at 196.
The court returned to that point later in its opinion, recognizing that the issues raised 

by plaintiffs were more appropriate for the legislature than the courts: “Such an explosion of 
litigation would inappropriately engulf the courts beyond their means in issues which the legis-
lative and executive branches are vastly better designed, equipped and funded to address.” Id. at 
203.

Similarly, the court in Penelas v. Arms Technology, Inc., 778 So. 2d 1042 (Fla. Dist. Ct. 
App. 2001), in affirming the dismissal of Miami-Dade County’s action, pointed to the nature of 
the relief sought as indicative of the true nature of the claim:

		  The County’s request that the trial court use its injunctive powers to mandate the 
redesign of firearms and declare that the appellees’ business methods create a public 
nuisance, is an attempt to regulate firearms and ammunition through the medium 
of the judiciary…. The power to legislate belongs not to the judicial branch of govern-
ment, but to the legislative branch [under the Florida Constitution].

Id. at 1045
The historic context of public nuisance law and the boundaries between it and product 

liability law helped the defense establish the unprecedented nature of this litigation and the 
implications for permitting it to go forward.
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B.	 The Essential Elements of a Public Nuisance Cause of Action Were Absent

	1.	Lack of Control

A defining characteristic of public nuisance law is that the plaintiff must allege and prove 
that the defendant controlled the nuisance when it was created or when it caused injury. See, e.g., 
City of Philadelphia, 126 F. Supp. 2d at 901, 906 (in the absence of manufacturer control over 
firearms at the time of misuse or control over independent retailers at the time of illegal sales, 
no liability in public nuisance). Cf. State Dept. of Envtl. Prot. v. Exxon Corp., 376 A.2d 1339, 1349 
(N.J. Super. Ct. Ch. Div. 1977).

This principle rests on equity and common sense: a defendant cannot stop—and, partic-
ularly, cannot abate—that which it does not control. In fact, plaintiffs’ allegations often charged 
firearm manufacturers with precisely the opposite of control. By definition, firearm manufactur-
ers sold and, therefore, lost control of the firearms they produced by the time those firearms were 
used to criminally injure someone. To avoid their obvious failure to plead the defendants’ con-
trol over the alleged public nuisance—either at its “creation” or when it caused injury—plaintiffs 
argued that the element of control was satisfied by the defendants’ “control over their products,” 
or by defendants’ “control” over “their own distribution systems.”

Neither assertion, however, cured the pleading defect. First, these arguments invariably 
required plaintiffs to modify their definition of the nuisance itself. Plaintiffs’ complaints often 
characterized the alleged nuisance as violent crime in the city’s streets. In the course of briefing, 
plaintiffs moved to describing the alleged nuisance as the proliferation of illegal guns in crimi-
nals’ hands. Later, plaintiffs argued that the nuisance was the manufacturers’ “distribution sys-
tems.” Plaintiffs’ inability to consistently frame the alleged nuisance in a way that made sense in 
the context of public nuisance law taken as a whole revealed the lack of merit to their claims.

Further, plaintiffs simply could not demonstrate the degree of control some state laws 
required. For example, in the District of Columbia, long-standing public nuisance law limited 
the application of this theory to those who had an “agency” in the creation of the landed con-
dition or violation of the statute that was the alleged nuisance. See Moses v. United States, 16 
App. D.C. 428 (1900) (tenants of a building could not be prosecuted in public nuisance for emis-
sions of smoke from multi-unit buildings in violation of a local ordinance in the absence of such 
“agency”); see also Bernstein v. Fernandez, 649 A.2d 1064, 1076 (App. D.C. 1991) (C.J. Rogers, 
concurring) (while public nuisance claim generally cannot be brought based on state of an apart-
ment interior, “nuisance cause of action may be available where claim is based on conduct in 
‘areas of premises over which the landlord has retained control’” at the time of injury).

Plaintiffs could not plead facts which even remotely indicated that firearm manufactur-
ers controlled the firearms used to injure plaintiffs or their decedents at the various times that 
those firearms were unlawfully acquired or unlawfully possessed, or at the various times those 
firearms were used to criminally injure someone. This failure reflects reality. Manufacturers do 
not create a nuisance by lawfully selling the firearms they produce to federally licensed wholesal-
ers or retailers. As plaintiffs originally articulated in their complaints, the alleged nuisance was 
created by the post-sale acts of unnamed third parties who diverted those firearms to criminal 
ownership and misuse. The manufacturer defendants controlled none of the multiple layers of 
illegal conduct that diverted firearms into the hands of criminals or led to their criminal misuse. 
As the court stated in Camden County:
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		  Even if public nuisance law could be stretched far enough to encompass the law-
ful distribution of lawful products, the County has failed to allege that the manufac-
turers exercise sufficient control over the source of the interference with the public 
right. The District Court found this to be the “fatal defect” of the County’s claim. 
Camden County v. Beretta, 123 F. Supp. 2d at 266. The County argues that proxi-
mate cause, remoteness, and control are not essential to a public nuisance claim, i.e., 
that conduct that merely contributes to the source of the interference can be suffi-
cient. But the relevant case law shows that, even if the requisite element is not always 
termed “control,” the New Jersey courts in fact require a degree of control by the 
defendant over the source of the interference that is absent here.

273 F.3d at 541. See also City of Philadelphia, 277 F.3d at 422 (3d Cir. 2002).

	2.	Plaintiffs Failed to Identify a Public Right that Defendants Had Violated

In order to state a public nuisance cause of action, plaintiffs must allege that a defen-
dant has unreasonably interfered with the exercise of a public right, causing injury to the public. 
Restatement (Second) of Torts §821B (1979). Firearm manufacturers argued that plaintiffs could 
not articulate a public right—as opposed to an aggregation of private rights—which defendants 
had allegedly violated.

A public right is “one common to all members of the general public.” Id. It is collective 
in nature and “not like the individual right that everyone has to not be assaulted or defamed or 
defrauded or negligently injured.” Id. at cmt. g [emphasis added].

The Supreme Court of Illinois addressed this issue head on in City Of Chicago:
		  [W]e do not intend to minimize the very real problem of violent crime and the diffi-

cult tasks facing law enforcement and other public officials. Nor do we intend to dis-
miss the concerns of citizens who live in areas where gun crimes are particularly 
frequent. Rather, we are reluctant to state that there is a public right to be free from 
the threat that some individuals may use an otherwise legal product (be it a gun, 
liquor, a car, a cell phone, or some other instrumentality) in a manner that may cre-
ate a risk of harm to another.

							       ***
		  We conclude that there is no authority for the unprecedented expansion of the con-

cept of public rights to encompass the right asserted by plaintiffs. Further, because 
we conclude, below, that plaintiffs’ claim does not meet all of the required elements 
of a public nuisance action, we need not decide whether to break new ground by cre-
ating such precedent.

City of Chicago, 821 N.E.2d at 374-75.

	3.	There Was No Underlying Wrongful Conduct

Even if such a public right existed, plaintiffs failed to allege key elements of its violation. 
Public nuisance common law requires that a plaintiff plead that each defendant had committed 
some kind of tortious act or omission as a basis for its claim:

		  [N]o matter what the precise underlying legal theory may be...it is clear that some 
“tortious conduct” such as negligence is a necessary component of virtually all nui-
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sance claims.... [L]iability for nuisance may rest upon the intentional invasion of the 
plaintiff’s interest, or a negligent one, or conduct which is abnormal and out of place 
in its surroundings, and so falls fairly within the principle of strict liability.... Nui-
sance, in short, is not a separate tort in itself, subject to rules of its own.

District of Columbia v. Fowler, 497 A.2d 456, 461 & n.8 (D.C. 1985). In this regard, the District 
of Columbia is in the mainstream of legal thought, generally expressed this way: “The defen-
dant is held liable for public nuisance if his interference with the public right was intentional or 
was unintentional and otherwise actionable under the principles controlling liability for negli-
gence or reckless conduct or for abnormally dangerous activities.” Restatement (Second) of Torts 
§821B cmt. e (1979). See also Restatement (Second) of Torts §822, cmt. a (1979) (“The feature that 
gives unity to either public or private nuisance is the interest invaded.... These interests may be 
invaded by any one of the types of conduct that serve in general as bases for all tort liability”); 
Restatement (Second) of Torts §821A cmt. c (1979).

This requirement is reinforced by the fact that “[s]tate and federal regulation of handgun 
sales is extensive.” City of Chicago, 821 N.E.2d at 386. In the absence of an underlying tort, “if 
there has been established a comprehensive set of legislative acts or administrative regulations 
governing the details of a particular kind of conduct, the courts are slow to declare an activity 
to be a public nuisance if it complies with the regulations.” Restatement (Second) of Torts §821B 
cmt. f (1979).

Because plaintiffs could not demonstrate that firearm manufacturers owed them a legal 
duty, their negligence claims quickly failed. These plaintiffs did not generally argue that they 
could plead a nuisance cause of action because the manufacturers’ commercial conduct was 
ultrahazardous. As already noted, in many states, such a claim had been definitively rejected 
in these very circumstances in prior litigation. See, e.g., Delahanty, 564 A.2d at 762. Nor could 
plaintiffs fill the void with generalized assertions of defendants’ aggregate “intentional conduct.” 
In order to plead intentional wrongdoing sufficient to support a nuisance claim, plaintiffs had 
to plead facts showing that a defendant either specifically intended the criminal consequences 
of its commercial acts or was substantially certain that those consequences would occur. See, 
e.g., Wager v. Pro, 603 F.2d 1005 (D.C. Cir. 1979); Kawaauhau v. Geiger, 523 U.S. 57, 61-62 (1998) 
(“Intentional torts generally require that the actor intend ‘the consequences of the act’, not sim-
ply ‘the act itself ’.”) (citing Restatement (Second) of Torts §8A, cmt. a (1964)).

The consequences of which plaintiffs complained in these suits were the criminal and 
intentional shooting injuries of plaintiffs’ residents. In order for a defendant to be responsible for 
the criminal acts of the third parties who produced these injuries, the specific criminal act would 
have to have been “so foreseeable that a duty arises to guard against it.” See, e.g., McKethean v. 
Washington Metro. Area Transit Auth., 588 A.2d 708, 717 (D.C. 1991); District of Columbia v. 
Doe, 524 A.2d 30, 33 (D.C. 1987) (to support even a negligence claim involving the criminal acts 
of third parties, plaintiff must show that defendant has “an increased awareness of the danger 
of a particular criminal act”) [emphasis added]. Plaintiffs in these cases not only failed to plead 
such specific knowledge on the manufacturers’ parts, they affirmatively disclaimed the neces-
sity to do so. In so arguing, plaintiffs failed to persuade the courts to overturn decades, if not 
centuries, of established law on this point, another substantial reason for the failure of plaintiffs’ 
complaints.
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C.	 The Causal Chain Was Too Remote and Attenuated to Permit Recovery
Plaintiffs’ complaints failed also on the grounds of remoteness. Put simply, a plaintiff 

may not recover for injuries to third parties, absent a direct injury to plaintiff or a statutory basis 
to do so. See Holmes v. Securities Investor Protection Corp., 503 U.S. 258, 268-69 (1992). Plaintiffs’ 
own pleadings made their distance from the alleged injuries apparent.

The claimed injury was derivative because it depended on injuries or the threat of inju-
ries to individual citizens. For example, plaintiffs sought to recover the costs of medical services 
provided to those shot in the commission of crime, the cost of police protection to prevent and 
respond to crime, and the cost of corrections facilities to house those convicted of shooting indi-
vidual city residents. At their source, all of plaintiffs’ claims flowed from the physical injury of 
individuals, not injury to the plaintiff governments themselves. But “a plaintiff who complain[s] 
of harm flowing merely from the misfortunes visited upon a third person by the defendant’s acts 
[is] generally said to stand at too remote a distance to recover.” Id. (citing 1 J. Sutherland, Law of 
Damages 55-56 (1882).

Second, the causal connection between any defendant’s conduct and any plaintiff’s 
claimed injury was too attenuated. As in the union fund cases against tobacco companies, courts 
considering public nuisance claims against firearm manufacturers found that the alleged chain 
of causation was “much too speculative and attenuated to support [recovery].” Steamfitters Local 
Union No. 420 Welfare Fund v. Philip Morris, Inc., 171 F.3d 912, 933 (3d Cir. 1999). “[T]he sheer 
number of links in the chain of causation [necessary to connect the tobacco companies’ alleged 
conduct to the union funds’ alleged injury]...[is] greater than in any case we can find in which 
this court or the Supreme Court has found antitrust standing.” Id. at 930. The same was true - 
perhaps even more so - in the firearm cases.

Finally, the alleged chain of causation was broken by the intervening and supersed-
ing conduct of criminals, which, as a matter of law, could not be held to be foreseeable by any 
defendant.

As a result, multiple courts found that plaintiffs’ claims were barred by the remoteness 
doctrine. For example, after reciting “a chain of seven links” necessary to “connect the manufac-
ture of handguns with municipal crime-fighting costs,” the court in Camden County held:

		  [t]his causal chain is simply too attenuated to attribute sufficient control to the man-
ufacturers to make out a public nuisance claim. In the initial steps, the manufac-
turers produce lawful handguns and make lawful sales to federally licensed gun 
distributors, who in turn lawfully sell those handguns to federally licensed dealers. 
Further down the chain, independent third parties, over whom the manufacturers 
have no control, divert handguns to unauthorized owners and criminal use.

273 F.3d at 541.
See also City of Philadelphia, 277 F.3d at 424 (rejecting the city’s attempt “to shorten 

the causal chain by arguing that the ‘thriving illegal market...injures [it], even before any guns 
acquired in the illegal market are actually used in the commission of a crime.’”)

Significantly, the Supreme Court of Connecticut applied the remoteness doctrine when 
it held that the City of Bridgeport did not have standing to pursue any of its claims, including its 
public nuisance claim:
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		  We conclude that its rationale and policy apply to the facts of the present case, even 
when those facts are stated in the form of a common-law public nuisance. Moreover, 
we have found no case, and the plaintiffs have suggested none, in which a plaintiff 
situated as remotely from the defendants’ conduct as these plaintiffs are, or who pre-
sented a chain of causation as lengthy and multifaceted as these plaintiffs have, none-
theless has been held to have standing to assert a public nuisance claim.

Ganim v. Smith & Wesson Corp., 780 A.2d 98, 133 (Conn. 2001).

D.	 Governments May Not Recover the Cost of Public Services
Municipal and county suits against firearm manufacturers sought to recover the cost of 

services provided to the public. Plaintiffs’ choice of relief also undermined their suits in some 
jurisdictions.

A number of states have adopted the common law rule that “public expenditures made in 
the performance of governmental functions are not recoverable,” absent specific statutory autho-
rization. Koch v. Consolidated Edison Co. of New York, Inc., 468 N.E.2d 1, 8 (N.Y. 1984); 27A Am. 
Jur. 2d Energy and Power Sources §282 (1996). In the late 1970s and early 1980s, financially con-
strained cities and counties brought a number of cases, attempting to shift the burden of provid-
ing public services onto the parties who had occasioned the need for them. In the absence of an 
authorizing statute, these attempts were generally rebuffed. See, e.g., City of Flagstaff v. Atchison, 
Topeka and Santa Fe Ry. Co., 719 F.2d 322, 324 (9th Cir. 1983); District of Columbia v. Air Flor-
ida, Inc., 750 F.2d 1077 (D.C. Cir. 1984). Courts declined to burden individual parties with crush-
ing liability for government’s response to such events as chemical spills or air crashes, where that 
response was already supported by tax dollars. As one court described, it was:

		  [E]specially reluctant to reallocate risks where a government entity is the injured 
party. It is critically important to recognize that the government’s decision to provide 
tax-supported services is a legislative policy determination.... Furthermore, it is within 
the power of government to protect itself from extraordinary emergency expenses by 
passing statutes or regulations that permit recover from negligent parties.

Air Florida, 750 F.2d at 1080.
Several courts noted this “public service doctrine” as one of multiple bases for dismissal. 

See, e.g., City of Philadelphia, 126 F. Supp. 2d at 894-95. One court dismissed the case solely on 
this basis following a brief period of limited discovery regarding the damages sought. Sills v. 
Smith & Wesson Corp., No. 99C-09-283-FSS, 2000 Del. Super. Ct. LEXIS 444 (Dec. 1, 2000), clar-
ified on mot. for rearg’t, (Jan. 30, 2001), cert. denied, 768 A.2d 471(Del. 2001).

E.	 State and Federal Statutes Required Dismissal
The attempt to hold the manufacturers and distributors of firearms liable for the crim-

inal misuse of their lawfully sold firearms by others prompted legislative activity as well as 
courtroom activity. In the end, more than 30 states passed legislation that, in various terms, pro-
hibited local governments from filing or pursuing such litigation. Ultimately, five suits were dis-
missed based on the retroactive application of the applicable statute. Mayor of Detroit v. Arms 
Technology, Inc. and County of Wayne v. MKS Supply, Inc., 669 N.W. 2d 845 (Mich. App. 2003); 
Morial v. Smith & Wesson Corp., No. 98-18578, 2000 WL 248364 (La. Civ. Dist. Ct. Feb. 28, 
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2000), rev’d on constitutional grounds, 785 So. 2d 1 (La. 2001), cert. den’d, 534 U.S. 951 (2001); 
Sturm Ruger & Company, Inc. v. City of Atlanta, 560 S.E.2d 525 (Ga. Ct. App. 2002); City of St. 
Louis v. Cernicek, 145 S.W.3d 37 (Mo. Ct. App. 2004).

In October, 2005, Congress passed and the President signed into law the Protection of 
Lawful Commerce in Arms Act, 15 U.S.C. §§7901--03 (the “PLCAA”) that required dismissal of 
“a civil action * * * brought * * * against a manufacturer or seller of a [firearm distributed in inter-
state or foreign commerce] * * * for damages, punitive damages, injunctive or declaratory relief, 
abatement, * * * or other relief, resulting from the criminal or unlawful misuse of [such a fire-
arm] by the person or a third party.” 15 U.S.C. 7903(5)(A). The public nuisance case brought by 
the City of New York, which was scheduled for trial within a month of the passage was imme-
diately stayed pending resolution of the applicability and constitutionality of the PLCAA. Ulti-
mately, that case was dismissed based upon the PLCAA. City of New York v. Beretta U.S.A. Corp., 
524 F.3d 384 (2d Cir. 2008), cert. denied, 129 S. Ct. 1579 (2009). All other courts except the court 
in City of Gary v. Smith & Wesson Corp., No. 45D05-0005-CT-00243 (Ind. Super. Ct. Oct. 23, 
2006), aff’d, 875 N.E.2d 422 (Ind. Ct. App. 2007), transfer denied, 915 N.E.2d 978 (Ind. 2009) have 
applied the PLCAA to dismiss pending cases.

	 III.	 Defending Public Nuisance Claims on the Facts
Defendants were not successful on the law in every instance. Ultimately, however, only 

two state supreme courts permitted the public nuisance claim to proceed beyond the plead-
ing stage. City of Gary remains pending albeit inactive. In a sharply divided 4-3 decision revers-
ing the trial and appellate courts, the Ohio Supreme Court concluded the City of Cincinnati 
had alleged sufficient facts to withstand dismissal. City of Cincinnati v. Beretta U.S.A. Corp., 768 
N.E.2d 1136 (Ohio 2002).

Surviving a motion to dismiss, either at the trial or appellate level, did not mean ultimate 
success for plaintiffs, however. The facts to support the claims were simply not there. A number 
of suits, including City of Cincinnati, were voluntarily dismissed at various stages of the discov-
ery process or were dismissed for failure to comply with defendants’ discovery requests. These 
included: City of Boston v. Smith & Wesson Corp., No. 1999-02590, 2000 WL 1473568 (Mass. 
Dist. Ct. July 13, 2000); James v. Arms Technology, Inc., 820 A.2d 27 (N.J. Super. Ct. App. Div. 
2003), White v. Smith & Wesson, 97 F. Supp. 2d 816 (N.D. Ohio 2000); Jersey City v. Smith & Wes-
son, No. L2567-02 (N.J. Super. Ct. Law Div. filed April 17, 2002); City of Camden v. Beretta U.S.A. 
Corp., No. L4510-99 (N.J. Super. Ct. Law Div. filed June 21, 1999).

Three such cases filed in California state court were eventually dismissed on defendants’ 
motion for summary judgment. People v. Arcadia Machine & Tool, Inc., No. 4095, 2003 WL 
21184117 (Cal. Super. Ct. Apr. 10, 2003), aff’d, 126 Cal. App. 4th 959 (Cal. Ct. App. 2005). They 
illustrate the importance in this litigation of holding plaintiffs to their burden of proof.

The California plaintiffs were twelve cities and counties whose complaints were con-
solidated for discovery purposes. Following denial of defendants’ motion to dismiss, the parties 
engaged in protracted, detailed and substantial discovery. Defendants sought from plaintiffs any 
evidence that a manufacturer’s conduct in selling a particular firearm to a distributor or a dis-
tributor’s conduct in selling a firearm to a retailer had led to the acquisition of that firearm by 
a criminal. Defendants also probed whether the plaintiffs or their respective law enforcement 
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agencies had any evidence that a particular firearm used in a crime had been acquired by a crim-
inal because of manufacturer or distributor conduct. Defendants pressed plaintiffs to prove the 
factual basis on which plaintiffs alleged that 1) any defendant’s firearms had been acquired in 
specific illegal ways by criminals and 2) the defendants were legally responsible for any alleged 
criminal acquisitions of specific firearms. Arcadia Machine & Tool, 126 Cal. App. 4th at 968-69.

Over the course of two years, plaintiffs had ample opportunity to provide their evidence 
and, indeed, promised that production of a “large volume of [law enforcement] incident reports 
at issue in this case will supply...facts” supporting their assertion that specific firearms had been 
criminally acquired in the ways alleged. Id. at 969. On multiple occasions, defendants returned to 
the trial court to enforce orders compelling production of this discovery, but it was never forth-
coming. Id. at 968-70. Ultimately, defendants moved to preclude evidence that defendants’ alleged 
conduct had caused the acquisition of firearms by criminals and other prohibited persons.

In opposition to defendants’ motion to preclude, plaintiffs did not dispute that they had 
failed to produce this factual evidence. Instead, for the first time, plaintiffs argued that they 
planned to prove causation not through the factual evidence the trial court had ordered pro-
duced, but through expert testimony.

Plaintiffs’ reliance on their experts to provide factual evidence that each defendant had 
directly caused criminal acquisition of firearms proved to be misplaced. Plaintiffs’ experts could 
not present factual evidence that illegal retail purchases, criminal acquisitions or criminal mis-
uses of firearms were in fact caused by any defendant’s conduct. Moreover, plaintiffs’ experts 
conceded that they did not have or look for a factual predicate for forming an opinion that any 
defendant had engaged in wrongdoing. Faced with the plaintiffs’ patent lack of factual evidence, 
the trial court granted summary judgment for defendants and the appellate court affirmed. 
Arcadia Machine & Tool, 2003 WL 2118417 (Cal. Super. Apr. 10, 2003), aff’d, 126 Cal. App. 4th 
959 (Cal. Ct. App. 2005).

Plaintiffs’ claims also did not fare well before the only jury to decide a public nuisance 
case brought against firearms manufacturers and distributors. Following a six-week jury trial 
involving 68 manufacturer and distributor defendants, the advisory jury in NAACP v. AcuS-
port returned a verdict for the defendants and against the plaintiff. The trial court thereafter 
dismissed the case because plaintiff had failed to prove special injury, a required element of its 
cause of action. NAACP v. AcuSport, Inc., 271 F. Supp. 2d 435 (E.D.N.Y. 2003).

	 IV.	 Conclusion
As plaintiffs in this litigation began serially filing complaints, filled with expansive rhet-

oric and seeking damages and injunctive relief, the defendants faced the very real threat of being 
swept under by the tsunami of litigation. They stood firm, however, in the belief that the tsunami 
had no force ultimately - it was supported by neither the law nor the facts. Their belief was justi-
fied; the cases have come and gone without a single adverse result or settlement. Like all tsuna-
mis, though, the litigation was not without consequence for both plaintiffs and defendants. The 
expense was high for both sides, not only in dollars, but also in the waste of human resources. 
Perhaps these cases have contributed to an understanding, however, that expansive readings of 
public nuisance are ill-founded in the law and are unwise attempts to utilize courts to achieve 
ends more appropriately sought in other branches of government.



Climate Change and 
Nuisance Law

Philip L. Harris

Jenner & Block LLP

353 N. Clark Street 
Chicago, IL 60654-3456 
(312) 923-2675 
(312) 923-2775 [fax] 
PHarris@jenner.com

Jennifer L. Dlugosz

Jenner & Block LLP

353 N. Clark Street 
Chicago, IL 60654-3456 
(312) 923-8386 
(312) 923-8486 [fax] 
JDlugosz@jenner.com

mailto:PHarris@jenner.com
mailto:JDlugosz@jenner.com


Philip L. Harris is a partner in Jenner & Block LLP’s Chicago office. 
Mr. Harris is co-chair of the firm’s Product Liability and Mass Tort Prac-
tice Area. His litigation practice focuses on the defense of complex and 
high-exposure toxic tort, mass tort and product liability litigation. He has 
represented many large corporations in the automotive, chemical, phar-
maceutical and insurance industries. Mr. Harris currently serves on the 
Board of Trustees and Executive Committee for Northwestern Univer-
sity, the Chicago Zoological Society Board of Trustees and the Board of 
the Chicago Committee on Minorities in Large Law firms. He is a Fellow 
of The Aspen Institute’s Henry Crown Leadership Program and a Fellow of 
Leadership Greater Chicago.

Jennifer L. Dlugosz is an associate in Jenner & Block LLP’s Chicago 
office, practicing in the Product Liability and Mass Tort Practice Area.



Climate Change and Nuisance Law  ❈  Harris and Dlugosz  ❈  411

Climate Change and Nuisance Law

	 I.	 Introduction...................................................................................................................................... 413
	 II.	 Summary of the Issues in Climate Change Nuisance Litigation........................................... 413

A.	 Non-Justiciable Political Questions...................................................................................... 413
B.	 Standing...................................................................................................................................... 414

	 III.	 Cases................................................................................................................................................... 414
A.	 Comer v. Murphy Oil USA, 585 F.3d 855 (5th Cir. 2009), rehearing en  

banc granted 598 F.3d 208 (Feb. 26, 2010)........................................................................... 414
	 1.	 Non-Justiciable Political Question Analysis................................................................ 414
	 2.	 Standing Analysis.............................................................................................................. 415

B.	 Connecticut v. American Elec. Power Co., Inc., 582 F.3d 309 (2d Cir. 2009)................. 415
	 1.	 Non-justiciable Political Question Analysis................................................................. 415
	 2.	 Standing Analysis.............................................................................................................. 416

C.	 Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863  
(N.D. Cal. 2009), appeal docketed, No. 09-17490 (9th Cir.).............................................. 417
	 1.	 Non-Justiciable Political Question Analysis................................................................ 418
	 2.	 Standing Analysis.............................................................................................................. 418

	 IV.	 Future Issues in Climate Change Nuisance Litigation............................................................. 419
	 V.	 Conclusion.........................................................................................................................................420

Table of Contents





Climate Change and Nuisance Law  ❈  Harris and Dlugosz  ❈  413

Climate Change and Nuisance Law

	 I.	 Introduction
Global warming and the impact it has on the climate is moving rapidly from the legisla-

tive to judicial arena. In the past few years, a variety of plaintiffs have sought to hold oil, energy 
and utility companies liable for global warming. Recently, states, cities, villages, land owners, and 
land trusts have brought suits against oil, energy and utility companies for nuisance, alleging the 
companies’ greenhouse gas emissions caused or will cause climate change, which has injured or 
will adversely affect plaintiffs. At the district court level, plaintiffs’ claims were found to be non-
justiciable political questions, lack standing, or both.

However, recent decisions at the appellate level have overturned the district court deci-
sions, finding that plaintiffs who sue companies under nuisance theories for damages from global 
warming may pursue their claims.

This article first addresses the key procedural issues that have arisen in climate change 
litigation, then next discusses three pending climate change nuisance cases, and concludes with 
a discussion of issues that will arise if these cases move forward.

	 II.	 Summary of the Issues in Climate Change Nuisance Litigation
Three major climate change cases, relying on nuisance theories, continue to work their 

way through the courts: 1) Comer v. Murphy Oil USA, 585 F.3d 855 (5th Cir. 2009), rehearing 
en banc granted 598 F.3d 208 (Feb. 26, 2010); 2) Connecticut v. American Elec. Power Co., Inc., 
582 F.3d 309 (2d Cir. 2009); and 3) Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 
2d 863 (N.D. Cal. 2009), appeal docketed, No. 09-17490 (9th Cir.). In each of these cases, the 
defendants filed motions to dismiss. Generally, the motions to dismiss focused on two issues: 1) 
whether plaintiffs’ claims are non-justiciable political questions and 2) whether plaintiffs have 
standing to bring their cause of action. Below is a brief summary of the standards courts use to 
evaluate political questions and standing.

A.	 Non-Justiciable Political Questions
The political question doctrine is based on the premise that federal courts are courts of 

limited jurisdiction such that there are certain disputes that lie outside of their Article III juris-
diction. Federal courts do not have jurisdiction over cases that involve political questions. The 
Supreme Court in Baker v. Carr set forth six factors, which if any one of the factors exists, indi-
cates the presence of a non-justiciable political question. 369 U.S. 186, 210 (1962). The six factors 
listed in Baker are:

	 1)	 A textually demonstrable constitutional commitment of the issue to a coordinate 
political department;

	 2)	 A lack of judicially discoverable and manageable standards for resolving it;
	 3)	 The impossibility of deciding without an initial policy determination of a kind clearly 

for non-judicial discretion;
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	 4)	 The impossibility of a court’s undertaking independent resolution without expressing 
lack of the respect due coordinate branches of government;

	 5)	 An unusual need for unquestioning adherence to a political decision already made; 
and

	 6)	 The potentiality of embarrassment from multifarious pronouncements by various 
departments on one question. Id.

B.	 Standing
Article III standing is a threshold requirement for federal jurisdiction. Three elements 

must be established for a plaintiff to have Article III standing: 1) an injury in fact, 2) causation, 
and 3) redressability. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). An injury in fact 
is “an invasion of a legally protected interest which is concrete and particularized and actual 
or imminent rather than conjectural or hypothetical.” Id. Causation requires there “be a causal 
connection between the injury and conduct complained of so that the injury is fairly traceable to 
the challenged action of the defendant and not the result of the independent action of some third 
party who is not before the court.” Id. Finally, redressability requires that it be likely, as opposed 
to merely speculative, that the alleged injury will be redressed by a favorable decision. Id.

	 III.	 Cases

A.	 Comer v. Murphy Oil USA, 585 F.3d 855 (5th Cir. 2009), rehearing en banc 
granted 598 F.3d 208 (Feb. 26, 2010)

In Comer, residents and owners of land and property along the Mississippi Gulf Coast 
brought an action against various oil and energy companies alleging that their emission of 
greenhouse gases contributed to global warming, which in turn caused the sea levels to rise and 
added to the intensity of Hurricane Katrina, which destroyed private and public property. 585 
F.3d at 859. Plaintiffs sought compensatory and punitive damages under theories of Mississippi 
common law public and private nuisance, trespass, negligence, unjust enrichment, fraudulent 
misrepresentation, and civil conspiracy. Id. at 859-60. While the district court in Comer granted 
defendants’ motion to dismiss, finding that plaintiffs lacked standing and that their claims pre-
sented non-justiciable political questions, the fifth circuit reversed and remanded the matter. 
Recently, the fifth circuit granted defendants’ petitions for rehearing en banc. Comer v. Murphy 
Oil USA, 598 F.3d 208 (2010). Briefs are currently being filed for the rehearing.

	1.	Non-Justiciable Political Question Analysis

The fifth circuit held that plaintiffs’ nuisance, trespass and negligence claims did not 
present non-justiciable political questions. First, the court determined that there were no fed-
eral constitutional or statutory provisions committing any of the issues to an exclusive fed-
eral branch, noting that the only issues in the matter were state common law and tort claims. 
585 F.3d at 875. Second, the court determined that defendants did not show that there was an 
absence of judicially discoverable or manageable standards, reasoning that Mississippi and 
other states have “long-established standards for adjudicating nuisance, trespass and negli-
gence claims.” Id. at 875. Further, the court held that the policy determinations underlying tort 
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claims did not present a need for non-judicial discretion. Id. The court was not persuaded by the 
remaining Baker factors. Id.

	2.	Standing Analysis

In reviewing whether plaintiffs had standing for their claims, the court found that 
plaintiffs’ nuisance, trespass and negligence claims clearly met the injury in fact and redress-
ability requirements. Id. at 863. Injury in fact was met because plaintiffs alleged actual, concrete 
injuries to their land. Id. Redressability was met because of the availability of compensatory and 
punitive damages. Id. The court then reviewed whether causation was present. At the outset, the 
court noted that a showing of causation under Article III need not be a showing of proximate 
cause and that an “indirect causal relationship will suffice.” Id. at 864. The court determined 
that defendants’ arguments asking the court to evaluate the merits of causation were prema-
ture at this stage of litigation. Id. Relying on the fact that plaintiffs presented scientific reports 
and alleged a chain of causation between defendants’ emissions and plaintiffs’ injuries, the court 
held that the nuisance, trespass and negligence claims satisfied the traceability requirement and 
therefore met the standing test. Id. at 867.

One judge on the panel concurred with the majority’s opinion, but stated that he would 
have affirmed the dismissal on the alternative ground that plaintiffs failed to allege facts that 
could establish that the defendants were the proximate cause of the plaintiffs’ alleged injuries. Id. 
at 880.

B.	 Connecticut v. American Elec. Power Co., Inc., 582 F.3d 309 (2d Cir. 2009)
Eight states (California, Connecticut, Iowa, New Jersey, New York, Rhode Island, Ver-

mont, and Wisconsin), New York City, and three private land trusts brought suit against several 
electric power corporations seeking “abatement of defendants’ ongoing contributions to a pub-
lic nuisance” under federal common law and state law. American Elec. Power Co., Inc., 582 F.3d 
at 316. The district court dismissed plaintiffs’ claims, finding that they raised a non-justiciable 
political question. Connecticut v. American Elec. Power Co., Inc., 406 F. Supp. 2d 265 (S.D.N.Y. 
2005).

The complaint cited scientific reports to support the plaintiffs’ claim that there is a causal 
link between elevated greenhouse gas concentrations and global warming. The states alleged 
that the reduction of California’s mountain snow pack was a current injury, and that the future 
injuries during the next ten to 100 years included increased illnesses and deaths caused by pro-
longed heat waves, and more smog. American Elec. Power Co., Inc., 582 F.3d at 317-18. The states 
sought equitable relief for the alleged injuries. Id. at 318. The land trusts alleged only future inju-
ries, including special injuries, such as salinizing of marshes and the destruction of wildlife hab-
itats. Id.

	1.	Non-justiciable Political Question Analysis

The second circuit reviewed the Baker factors and determined that plaintiffs’ claims 
did not raise a non-justiciable political question. For the first factor, whether there is a textually 
demonstrable constitutional commitment of the issue to a coordinate political department, the 
defendants argued that allowing plaintiffs to use nuisance law to reduce carbon dioxide emis-
sions would interfere with the President’s authority to manage foreign relations. Id. at 324. The 
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second circuit determined that plaintiffs’ complaint did not ask the court to draft a far reaching 
solution to global warming and that as a nuisance matter, any constitutional commitment would 
be to the judiciary. Id. at 325. Second, the court reviewed whether there is a lack of judicially-dis-
coverable and manageable standards for resolving the case. The court stated that federal courts 
have “successfully adjudicated complex common law public nuisance cases for over a century.” 
Id. at 326. Further, the court reasoned that well-settled principles of tort and public nuisance 
provide appropriate guidance to district courts; therefore, defendants were not entitled to dis-
missal of the matter under the second Baker factor. Id. at 329. Third, the court reviewed whether 
the matter should be dismissed under Baker because it would be impossible to decide the case 
without an initial policy determination that is clearly for non-judicial discretion. Id. at 330. The 
district court had concluded that emissions are global in nature and give rise to domestic policy 
considerations. Id. The defendants argued that the relevant policy decision in this matter was not 
abatement of nuisance, but rather whether to impose mandatory greenhouse gas emission lim-
its. Id. The second circuit disagreed, holding that the case appeared to be an ordinary tort suit. 
Finally, the court reviewed the remaining Baker factors and determined that they would only 
be relevant if a judicial resolution would contradict prior decisions of another political branch, 
but because there is no unified policy on greenhouse gases the remaining factors were not rel-
evant. Id. at 332. For these reasons, the second circuit concluded that the district court erred 
when it dismissed plaintiffs’ claims on the ground that they presented a non-justiciable political 
question.

	2.	Standing Analysis

The district court had declined to address the defendants’ standing arguments; however, 
the second circuit addressed standing and found that all plaintiffs had standing to bring suit. In 
evaluating whether states have standing, the court analyzed the state plaintiffs parens patraie 
standing, as well as all plaintiffs proprietary standing. Id. at 334.

Parens patraie standing recognizes a state’s quasi-sovereign interests, such as protect-
ing its natural resources and health of its citizens. Id. at 335. For a state to have Article III stand-
ing to sue on behalf of its injured citizens, the following three requirements must be met: 1) the 
state must articulate an interest apart from the interests of particular private parties; 2) the state 
must express a quasi-sovereign interest; and 3) there must be an alleged injury to a sufficiently 
substantial segment of the state’s population. Id. at 335-36, quoting Snapp v. Puerto Rico ex rel 
Barez, 458 U.S. 592 (1982). Further, the court must make a finding that the individuals on whose 
behalf the state is suing could not obtain complete relief on their own. Id. at 336. The court held 
that the states met the parens patraie standing requirements because: 1) their interest in safe-
guarding public health and resources was apart from the interests of the individual private enti-
ties, 2) their quasi-sovereign interest was to protect the health and well-being of their residents, 
and 3) carbon dioxide emissions would affect almost the entire population. Id. at 338. Further, 
the court found that it was doubtful that the individual plaintiffs could achieve complete relief 
on their own. Id. at 338.

Proprietary standing requires a showing of an injury in fact, causation, and redressabil-
ity. With regard to the injury in fact requirement, the court held that plaintiffs adequately alleged 
an injury in fact. Plaintiffs’ future injuries were sufficient to meet the injury in fact require-
ment because their exposure to carbon dioxide was not just imminent, but ongoing. Id. at 344. 
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The states’ allegation of current injury in California, flooding caused by the early melting of a 
snow pack, was sufficient to meet the injury in fact requirement as well. Id. at 341. In determin-
ing whether there was a showing of causation, the court looked to whether the alleged injury was 
fairly traceable to the actions of the defendants. Id. at 345. The court reiterated that at the plead-
ing stage, the “fairly traceable” standard is not the same as tort causation. Id. Plaintiffs pled that 
defendants continued emissions contributed to global warming, which harmed them now and 
will harm them in the future. Id. While defendants argued that plaintiffs could not allege trace-
ability and that their emissions were too insignificant to cause future injuries, the court stated 
that this determination was best left to future stages in the proceedings. Id. at 347. Finally, the 
court reviewed whether plaintiffs showed redressability. Id. at 348. To establish redressability, 
a party only needs to show that it would receive “at least some” relief. Id. The plaintiffs asserted 
that the magnitude of their injuries would be less if defendants’ emissions were reduced. Id. at 
349. The court found this sufficient for redressability. Because all three requirements were met, 
the court concluded that plaintiffs had standing to maintain their actions. Id.

The second circuit also determined that all plaintiffs stated a claim for federal common 
law nuisance, even though the district court had not made a determination on this issue. The 
court looked to the Restatement’s definition of nuisance to determine whether the parties stated 
a claim for nuisance. Id. at 352. The Restatement provides that a public nuisance is “an unrea-
sonable interference with a right common to the general public.” Restatement (Second) of Torts 
§821B. The Restatement provides that the following should be considered when determining 
whether an interference is unreasonable: “whether the conduct involves a significant interference 
with the public health, the public safety, the public peace, the public comfort or the public conve-
nience,” or “whether the conduct is of a continuing nature or has produced a permanent or long-
lasting effect, and, as the actor knows or has reason to know, has a significant effect upon the 
public right.” Restatement (Second) of Torts §821B(2)(a) and (c).

The court found that the state plaintiffs stated a claim for nuisance because they alleged 
that defendants’ emissions constituted a “substantial and unreasonable interference with public 
rights,” including the right to public comfort and safety and the right to “preserve the aesthetic 
and ecological values of the natural world.” Id. at 353. Next, the court analyzed whether the non-
state parties could state a claim for nuisance. Defendants’ argued that private plaintiffs could not 
bring an action for federal law nuisance. Id. at 358. The court disagreed, finding that both the 
Restatement and prior case law allowed for private plaintiffs to bring federal nuisance actions. Id. 
at 358-59. After determining that the non-state plaintiffs could bring an action for nuisance, the 
court then reviewed whether they stated a claim for nuisance. The court found that the non-state 
parties alleged “interference with rights common to the general public” and that the interfer-
ence alleged was unreasonable. Id. at 370. New York City alleged interference with public health, 
such as increased respiratory illnesses from smog, and interference with public comfort, such 
as flooding of airports and subways. Id. The trusts alleged interference with the public’s right to 
“use, enjoy, and preserve the aesthetic ecological values of the natural world.” Id.

C.	 Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. 
Cal. 2009), appeal docketed, No. 09-17490 (9th Cir.)

In Kivalina, an Eskimo village and an Alaskan city brought an action for federal com-
mon law nuisance against twenty-four oil, energy and utility companies. 663 F. Supp. 2d at 868. 
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The plaintiffs alleged that “as a result of global warming, the Arctic ice that protects the Kivalina 
coast from winter storms had diminished, and that the resulting erosion and destruction would 
require the relocation of Kivalina’s residents.” Id. The complaint sought no injunctive relief and no 
particular amount of damages, but stated that the effects of global warming will cause Kivalina 
residents to relocate, which plaintiffs estimated would cost between $95 million and $400 mil-
lion. Id. at 869. Defendants filed various motions to dismiss pursuant to Fed. R. Civ. P. 12(b)(1) and 
12(b)(6). Id. at 870. Defendants argued that under the political question doctrine, the court lacked 
subject matter jurisdiction. Id. at 868. Defendants also argued that plaintiffs lacked standing 
under Article III because their injury was not fairly traceable to the actions of the defendants. Id.

	1.	Non-Justiciable Political Question Analysis

In reviewing defendants’ motion to dismiss under the political question doctrine, the 
court reviewed the six Baker factors. On the textually demonstrable constitutional commitment 
to the global warming issue, defendants argued that allowing plaintiffs to proceed would intrude 
on other political branches’ constitutional authority over foreign policy. Id. at 873. The court reit-
erated that even though a judicial decision may affect foreign affairs, that does not automatically 
determine that an issue is a political question. Id. Next, the court reviewed whether resolution of 
the issues would demand that the court move beyond judicial expertise. Id. at 873-74. The court 
reasoned that evaluating a nuisance claim would require the court to assess whether a reason-
able person would consider the emissions at issue unreasonable. Id. at 874. Determining reason-
ableness would require the fact finder to balance the benefits and risks of increased greenhouse 
gas emissions. Id. at 874-75. The court was skeptical of plaintiffs’ argument that judicially discov-
erable and manageable standards could be found from air and water pollution cases. Id. at 875. 
Plaintiffs relied on case law holding that nuisance cases involving a discrete number of pollut-
ers were manageable, but plaintiffs conceded that global warming from the emission of green-
house gases came from innumerable sources throughout the world. Id. Further, the court stated 
that the weighing of the benefits and risks of emissions would require that the court determine 
an acceptable level and who should bear the cost of global warming, which the court found was 
an initial policy determination not within the discretion of the judiciary. Id. at 876-77. Because 
the court found that the second and third Baker factors existed, it did not reach arguments on 
the remaining factors. Id. at 877.

	2.	Standing Analysis

In determining whether plaintiffs had standing, the court focused on causation. The 
court stated that the causation standard at the pleading stage does not require a showing of 
proximate causation, but requires “proof of a substantial likelihood that the defendant’s conduct 
caused plaintiff’s injury in fact.” Id., quoting Habecker v. Town of Estes Park, Colo., 518 F.3d 1217, 
1225 (10th Cir. 2008). Plaintiffs argued causation existed by comparing their claims to claims 
under the Clean Water Act. Id. at 878. The court disagreed, finding that there is a “critical dis-
tinction” between a statutory water pollution claim and a common law nuisance claim. Id. at 879. 
In a water pollution claim, the amount of a certain substance that may be discharged is regulated 
and when a defendant exceeds that threshold it is presumed for purposes of standing that the 
defendant contributed to plaintiff’s injury. Id. There is no such similar standard with greenhouse 
gases. Id. The court stated, “Without that presumption, and especially given the extremely atten-



418  ❈  NFJE Sixth Annual Judicial Symposium: The Law of Nuisance  ❈  July 2010 Climate Change and Nuisance Law  ❈  Harris and Dlugosz  ❈  419

uated causation scenario alleged in Plaintiffs’ Complaint, it is entirely irrelevant whether any 
defendant ‘contributed’ to the harm because a discharge, standing alone, is insufficient to estab-
lish injury.” Id. at 880. The court also was skeptical of plaintiffs’ ability to trace the “seed” of their 
injury to any defendants, stating that:

		  Even accepting the allegations of the Complaint as true and construing them in the 
light most favorable to Plaintiffs, it is not plausible to state which emissions emitted 
by whom and at what time in the last several centuries and at what place in the world 
“caused” Plaintiffs’ alleged global warming related injuries.

Id. at 880-81. The court held that plaintiffs were unable to show causation and therefore did not 
have standing to bring the action.

	 IV.	 Future Issues in Climate Change Nuisance Litigation
Given the recent decisions in the second and fifth circuits, standing and political ques-

tion issues may not be a hurdle at the pleadings stage in climate change nuisance matters.
Both Comer and AEP specifically found that causation at the pleading stage is not as 

stringent as tort causation. As this litigation continues, however, plaintiffs will need to prove the 
more rigorous proximate causation. Generally, a plaintiff must show that it was foreseeable that 
the defendant’s conduct would create the alleged nuisance. Under Mississippi law, the law appli-
cable in Comer, proximate cause exists where harms have “a reasonable connection to the wrong-
doer’s actions.” Owens Corning v. R.J. Reynolds Tobacco, Co., 868 So. 2d 331, 339 (Miss. 2004) (en 
banc). Taking Comer as an example, plaintiffs would need to show that it was foreseeable that the 
defendants’ emissions contributed to global warming which warmed the earth’s waters, which 
in turn strengthened Hurricane Katrina and caused plaintiffs’ alleged harms. Given this chain of 
events, it might be difficult for plaintiffs to prove a reasonable connection between defendants’ 
emissions and plaintiffs’ harms. As noted above, one justice on the Comer panel stated separately 
that he would affirm the district court’s decision to dismiss the action on the basis that plaintiffs 
failed to allege facts that could establish that the defendants’ actions were a proximate cause of 
plaintiffs’ injuries. 585 F.3d at 880. Proof that the defendant was a “substantial participant” also is 
required for proximate cause. The Restatement states,

		  When a person is only one of several persons participating in carrying on an activity, 
his participation must be substantial before he can be held liable for the harm result-
ing from it. This is true because to be a legal cause of harm a person’s conduct must 
be a substantial factor in bringing it about.

Restatement (Second) of Torts §834, cmt. d. Individually, and even collectively, the defendants 
involved in the actions discussed above may not be considered substantial participants because 
of the innumerable amount of other sources that have released greenhouse gases over the span of 
many years.

Even if plaintiffs succeed in proving their nuisance claim, they may be disappointed by 
the amount of monetary damages they can recover. Historically, case law has shown that dam-
ages recoverable in a collective nuisance suit should be several rather than joint and defendants 
are not obligated to pay for shares of nonparties. See Jim Gitzlaff, Getting Back to Basics: Why 
Nuisance Claims are of Limited Value in Shifting the Costs of Climate Change, 39 Envtl. L. Rep. 
News & Analysis 10218, 10225 (2009) (discussing joint versus several damages in nuisance mat-
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ters). These matters are susceptible to several liability because there are reasonable means of 
apportioning the damages. For example, a party’s share of liability may be determined by the 
percentage of its emissions. The Environmental Protection Agency, which has tracked green-
house gas emissions, believes that they are capable of quantification and therefore a reasonable 
basis exists for apportioning damages according to each party’s contribution. See Inventory of 
U.S. Greenhouse Gas Emissions and Sinks, 1990-2008, available at http://www.epa.gov/ climat-
echange/ emissions/ downloads10/ US-GHG- Inventory-2010_Report.pdf. When damages are 
determined to be several, each defendant found severally liable is only responsible for its own 
share of the damages. Restatement (Third) of Torts, Apportionment of Liability §11, cmt. a. To 
determine a particular defendant’s share of liability, the Restatement calls for submission of evi-
dence to the fact finder of other liable entities, including nonparties. Id. Apportionment of dam-
ages may show that the oil, energy and utility companies that are typically defendants are not the 
only source of, or even the most substantial sources, of greenhouse gas emissions. Further, when 
determining the amount of damages, courts should bear in mind that plaintiffs likely contrib-
uted to the nuisance by emitting greenhouse gases as well. Any award of damages should be off-
set by the plaintiffs’ contribution to the nuisance.

In addition to causation and allocating monetary damages, numerous other issues are 
likely to come up in this litigation, including:

	 1)	 Limitations periods
	 2)	 Determining a reasonable level of emissions
	 3)	 Plaintiffs’ participation in the nuisance
	 4)	 Plaintiffs’ benefits from the nuisance
	 5)	 Scientific testimony and Daubert issues
	 6)	 Apportionment of damages
	 7)	 Stigma damages
	 8)	 Effectiveness of injunctive relief

	 V.	 Conclusion
Even where plaintiffs clear the initial procedural hurdles in global warming nuisance 

litigation, there will be more hurdles to climb. Proof of proximate causation will depend upon 
the ability to trace a particular defendant’s emissions to a particular harm. And if plaintiffs 
manage to overcome the proximate cause hurdle, damages may not be sufficient to reimburse 
plaintiffs for their harms where apportionment is allowed. Courts will continue to be asked to 
manage all of the issues discussed in this article.

http://www.epa.gov/ climatechange/ emissions/ downloads10/ US-GHG- Inventory-2010_Report.pdf
http://www.epa.gov/ climatechange/ emissions/ downloads10/ US-GHG- Inventory-2010_Report.pdf
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While The World Waits For One First Street:
A Judge’s Guide To The Current State Of Climate Change Tort Litigation

	 I.	 Introduction
The domestic and international gridlock over reduction of greenhouse gas emissions, 

now decades old, provides the landscape for an emerging mass tort: climate change damage 
claims for injuries related to increased hurricane/cyclonic activity, melting of sea ice, and abnor-
mal extreme weather events, and threats to food and water supplies across the planet (and pri-
marily in the Third World), all supposedly tied to the phenomenon referred to as climate change. 
Anthropogenic emissions of greenhouse gases—particularly carbon dioxide—have been decried 
as the driving force behind a new public and private nuisance—climate change—and as the spe-
cific activity that poses wide ranges of threats to property and person all over the planet. Within 
the next two to three years (or perhaps even sooner) we will know if this new tort claim will be 
the next asbestos or tobacco docket, or whether this theory of supposed public and private nui-
sance will go the way of the pet rock.

Since 2004, several cases have been brought in federal court—by both public and private 
plaintiffs—against select participants of U.S. private industry, primarily energy producers, auto-
makers, and chemical companies. See California v. General Motors Corp., No. 06-05755-MJJ, 
2007 WL 2726871 (N.D. Cal. Sep. 17, 2007), appeal voluntarily dism’d, No. 07-16908 (9th Cir.) 
(“GMC”); Connecticut v. American Elec. Power Co., 406 F. Supp. 2d 265 (S.D.N.Y. 2005), rev’d, 
582 F.3d 309 (2d Cir. 2009) (“AEP”); Comer v. Murphy Oil U.S.A., Inc., No. 1:05-CV-00436, slip 
op. (S.D. Miss. Aug. 30, 2007), rev’d in part and dism’d in part, 585 F.3d 855 (5th Cir. 2009), reh’g 
en banc granted, opinion and judgment vacated, 598 F.3d 208 (5th Cir. 2010), appeal dism’d (5th 
Cir. May 28, 2010); Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. Cal. 
2009), appeal pending, No. 09-17490 (9th Cir.) (“Kivalina”).

At the center of each case brought to date is a novel theory of nuisance-based liabil-
ity: that the defendants’ greenhouse gas emissions, though only a small percentage of worldwide 
anthropogenic emissions, are sufficient to create common law tort liability because those emis-
sions contribute to climate change, a supposed public nuisance, which in turn allegedly contrib-
uted to the claimed injury.

The trial court in each case dismissed at the Rule 12(b) stage, finding it lacked jurisdic-
tion to adjudicate the merits. At the center of each trial court’s decisions was the applicability of 
the political question doctrine, and, in Comer and Kivalina, the question of the plaintiffs’ Arti-
cle III standing. In the trenches of complex litigation, the trial courts are keenly aware of the dif-
ficulty—if not impossibility—of determining and allocating fault of any particular emitter for 
a global phenomenon that likely implicates the conduct of millions (or billions) of persons and 
entities over several centuries. How a case could be tried and how a jury could complete its inter-
rogatories (particularly in jurisdictions that require allocation of fault to all potentially respon-
sible third parties, regardless of whether they have been or can be joined in the litigation) appear 
to be insurmountable questions.

The appellate courts, however, removed from the challenges of developing a trial plan 
for a nuisance action involving alleged climate change-related injury, have taken a different view. 
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The panels assigned to the two courts of appeal presented with climate change-related nuisance 
claims—the Second Circuit in AEP and the Fifth Circuit in Comer—reversed the trial courts, 
concluding that the federal courts possess jurisdiction to tackle the merits of the plaintiffs’ nui-
sance claims. Those panels concluded that climate change-related nuisance claims are subject 
to ordinary standards and principles applied to any other nuisance claim, and that the uncon-
troverted facts that such claims (1) implicate conduct on a global scale by billions of individuals 
and entities over periods of centuries, and (2) seek to make actionable the mere act of production 
of energy vital to the nation’s economy and national security, had no bearing on the elements of 
nuisance law to be applied to the plaintiffs’ claims.

Since the panels issued their opinions, the courts have veered in divergent directions. 
The Second Circuit in AEP denied the defendants’ petition for rehearing en banc, and a petition 
for certiorari to the Supreme Court is imminent. The Fifth Circuit in Comer, with 7 of the court’s 
16 active judges recused (presumably due to stock ownership issues, given the energy and chem-
ical companies sued), however, granted the defendants’ petitions for rehearing en banc, vacated 
the panel’s opinion and judgment, and set the matter for supplemental briefing and argument. 
On the eve of the defendants’ filing of their supplemental briefs, an eighth judge recused, lead-
ing the court to question whether it had a quorum. Following briefing on the quorum issue, the 
court, by a 5-3 vote, concluded that it lacked a quorum, it would not invoke the Rule of Neces-
sity or any other rule that might allow it to take action, it could not “un-vacate” the vacated panel 
opinion, and it dismissed the plaintiffs’ appeal, effectively re-instating the district court’s judg-
ment dismissing the plaintiffs’ claims. Whether and how Comer might make its way to One First 
Street is a conundrum of the highest order.

Ultimately, the appellate courts’ statements regarding jurisdiction to adjudicate climate 
changed-related nuisance actions may be little more than hollow victories of isolated battles that 
do not affect the larger war on the merits. Even in Comer, where all three judges on the panel 
agreed that the litigation was justiciable, one judge urged that he would affirmed the dismissal of 
the plaintiffs’ climate change-related tort claims for failure to allege a plausible theory to estab-
lish proximate causation.

The Supreme Court will be called upon to decide whether the federal courts are 
empowered under Article III of the U.S. Constitution to adjudicate climate change-related tort 
litigation. This genre of litigation, which implicates the conduct of so many over such a lengthy 
period of time—centuries not decades—and seeks relief for harm that, as an undisputed matter 
of the state of science and technology, cannot be attributed to any particular person or group, is 
unlike anything the courts have ever been asked to resolve.

This paper reviews the climate change tort cases, liability theories, and recent rulings. 
Then, we address key issues for judges who are presented with climate change nuisance claims 
before the Supreme Court determines the viability of such claims.

	 II.	 The Climate Change Tort Cases

A.	 Connecticut v. American Electric Power Co. (AEP), 582 F.3d 309 (2d Cir. 
2009), petition for reh’g en banc denied

AEP was the first climate change-related tort case filed. States, municipalities, and pri-
vate land trusts brought suit against five utilities and the Tennessee Valley Authority, claiming 
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that carbon dioxide emissions from the utilities’ power plants contribute to climate change and 
constitute a public nuisance under federal common law or, alternatively, state common law. 582 
F.3d at 316-318. The plaintiffs sought injunctive relief only—an order capping the defendants’ 
emissions and requiring further reductions of their “emissions by a specified percentage each 
year for at least ten years.” Id. at 318.

The district court held that the plaintiffs’ claims were nonjusticiable under the politi-
cal question doctrine, as encapsulated into six independent tests by the Supreme Court in Baker 
v. Carr, 369 U.S. 186, 217 (1962).2 The district court concluded that dismissal was appropriate 
under the third “Baker test”: “Because resolution of the issues presented here requires identifica-
tion and balancing of economic, environmental, foreign policy, and national security interests, 
an initial policy determination of a kind clearly for non-judicial discretion is required. Indeed, 
the questions presented here uniquely demand single-voiced statement of the Government’s 
views.” Connecticut v. American Elec. Power, 406 F. Supp. 2d 265, 274 (S.D.N.Y. 2006) (quoting 
Vieth v. Jubelrier, 541 U.S. 267, 278 (2004) (plurality op.); Baker, 369 U.S. at 211, 212), rev’d 582 
F.3d 209 (2d Cir. 2009).

A two-judge panel of the Second Circuit3 reversed in a sweeping 139-page opinion issued 
on September 21, 2009. The court concluded that: (1) the matter was a standard nuisance action 
of the sort regularly resolved by the courts, and thus no political question was involved; (2) the 
plaintiffs had Article III standing to assert their nuisance claims because they had alleged that 
the defendants’ emissions contributed, to some degree, to their claimed injuries; and (3) a federal 
common law nuisance cause of action exists for climate change-related injury and has not been 
“displaced” by any federal statutory scheme.

		  With respect to the political question doctrine, the Second Circuit stated that:
		  Nowhere in their complaints do Plaintiffs ask the court to fashion a comprehensive 

and far-reaching solution to global climate change, a task that arguably falls within 
the purview of the political branches. Instead, they seek to limit emissions from six 
domestic coal-fired electricity plants on the ground that such emissions constitute 
a public nuisance that they allege has caused, is causing, and will continue to cause 
them injury. A decision by a single federal court concerning a common law of nui-
sance cause of action, brought by domestic plaintiffs against domestic companies 
for domestic conduct, does not establish a national or international emissions policy 
(assuming that emissions caps are even put into place).

582 F.3d at 325 (internal footnote omitted). The court also rejected the argument that the federal 
courts lack adequate standards and rules to determine at what level a person’s emissions become 
“unreasonable” so as to give rise to a nuisance claim:

		  Plaintiffs’ complaints do not ask the district court to decide overarching policy ques-
tions such as whether other industries or emission sources not before the court must 
also reduce emissions or determine how across-the-board emissions reductions 
would affect the economy and national security.…

Id. at 329.
With respect to Article III standing,4 the Second Circuit first concluded that, at the 

Rule 12 stage, the plaintiffs were not required to present “scientific evidence to prove that they 
face future injury or increased risk of injury, that Defendants’ emissions cause their injuries, or 
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that the remedy they seek will redress those injuries.” Id. at 333. The court stated that the defen-
dants may test the plaintiffs’ evidence at summary judgment, but “allegation of a credible risk 
may be sufficient at the pleading stage without further factual confirmation or quantification of 
the precise risk at issue.” Id. (quoting Baur v. Veneman, 352 F.3d 625, 642 (2d Cir. 2003)).

The Second Circuit reached beyond the jurisdiction points to an issue that bears directly 
on climate change-related tort cases brought by private parties and other non-States: What is 
the standard for determining whether a plaintiff’s alleged climate change-related injury is “fairly 
traceable” to the defendant’s challenged conduct for purposes of the requirements of Article 
III standing? The Second Circuit concluded that fair traceability requires only that the plaintiff 
allege that a defendant “contributes” to the climate change that allegedly has caused his injury. 
AEP, 582 F.3d at 345. The court purported to apply the relaxed standard for Article III stand-
ing employed in Clean Water Act (“CWA”) cases and other cases involving Congress’s statutory 
grant of a procedural right to bring suit, which did not exist in AEP. The CWA standing cases set 
forth a three-prong test for fair traceability, the first of which requires that the defendant have 
discharged pollutants at levels above those allowed by permit. Public Int. Research Group v. Pow-
ell Duffryn Terms., Inc., 913 F.2d 64, 72 (3d Cir. 1990).5 Notwithstanding that the CWA three-
part test is phrased in the conjunctive, the court wrote-out the first prong. AEP, 582 F.3d at 346.6

The Second Circuit also concluded that a federal common law nuisance claim for cli-
mate change-related injury exists and can be asserted by State and non-State plaintiffs.7 With 
respect to the State plaintiffs, based simply on the States’ allegations in their Complaint that the 
defendants’ emissions contribute to global warming, the court held that the States had alleged 
grievances sufficient to allege an “unreasonable interference” with “public rights” within the 
meaning of Restatement (Second) of Torts §821B(2)(a), particularly given that the “Restatement 
sweeps broadly in defining a ‘public right.’” Id. at 352 (quoting In re StarLink Corn Prods. Liab. 
Litig., 212 F. Supp. 2d 828, 848 (N.D. Ill. 2002)).

The court then concluded that federal common law nuisance actions are not restricted to 
the States. See id. at 358-371. The court held that the relevant inquiry is not limited to whether 
the plaintiff surrendered sovereign rights, but rather, based on the court’s interpretation of lan-
guage from the Supreme Court in Illinois v. City of Milwaukee, 406 U.S. 91, 105 n.6 (1972) (Mil-
waukee I), includes an alternate inquiry into whether “there is an overriding federal interest in 
the need for a uniform rule of decision or whe[ther] the controversy touches basic interests of 
federalism .…” AEP, 582 F.3d at 360; see also id. at 364-365.

The defendants in AEP filed a petition for rehearing en banc on November 5, 2009, which 
the Second Circuit denied on March 5, 2010.

B.	 Comer v. Murphy Oil U.S.A. Inc., 585 F.3d 855 (5th Cir. 2009), reh’g en 
banc granted, opinion and judgment vacated, 598 F.3d 208 (5th Cir. 2010), 
appeal dism’d (5th Cir. May 28, 2010)

In Comer, private landowners brought a putative class action against select oil compa-
nies, utilities, coal companies, and chemical companies, on behalf of all Mississippi residents 
who sustained damage as a result of Hurricane Katrina. The plaintiffs sought money damages 
only, and all of their claims, sounding primarily in nuisance, trespass, and negligence, were 
brought under Mississippi law. See Comer, Third Amended Complaint, at ¶¶ 28-35. The plaintiffs 
theorized that the defendants’ emissions contributed to climate change, which in turn contrib-
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uted to higher water temperatures in the Gulf of Mexico in August 2005, which then caused 
Hurricane Katrina’s intensity and destructive capacity to be greater than it otherwise would have 
been, ultimately resulting in damage in Mississippi that would not otherwise have occurred. Id. 
at ¶¶ 3-15, 40. The plaintiffs also made generic allegations of civil conspiracy, aiding and abet-
ting, and fraudulent concealment, claiming that the defendants took unspecified action to “repo-
sition global warming as theory rather than fact.” Id. at ¶¶ 24-27, 36-39.

The district court dismissed the plaintiffs’ claims on political question and Article III 
standing grounds. With respect to the political question doctrine, the court concluded that reso-
lution of the plaintiffs’ claims would require it to do what the Supreme Court “told me not to do, 
and that is to balance economic, environmental, foreign policy, and national security interest[s] 
and make an initial policy determination of a kind which is clearly non-judicial.” Hearing Trans., 
at 40. The court noted also that adjudication of the plaintiffs’ claims would “necessitate the for-
mulation of standards dictating, for example, the amount of greenhouse gas emissions that 
would be excessive and the scientific and policy reasons behind those standards.” Id. With 
respect to standing, the court stated that the plaintiffs’ alleged injuries “under our system of 
jurisprudence” are not “attributable or traceable to these individual defendants, but rather “are 
attributable to a larger group” that is “not before this Court, not only within this nation but out-
side of our jurisdictional boundaries as well.” Id. at 36.

On October 16, 2009, the Fifth Circuit, by Judge James Dennis, reversed with respect 
to the plaintiffs’ nuisance, trespass, and negligence claims.8 The panel held that the political 
question doctrine “applies only when the federal court is required to decide a question that has 
‘been committed by the Constitution to another branch of government.’” 585 F.3d at 871 (quot-
ing Baker, 369 U.S. at 217). The panel did not give effect to the Supreme Court’s declaration that 
Baker sets forth “six independent tests,” any one of which, if satisfied, would necessitate dis-
missal. Vieth, 541 U.S. at 277 (plurality op.). Applying its narrow standard, the majority held 
that the plaintiffs’ claims were justiciable because the question “whether defendants are liable to 
plaintiffs in damages under Mississippi’s common law” is one that “plainly ha[s] not been com-
mitted by the Constitution or federal laws or regulations to Congress or the president.” Comer, 
585 F.3d at 870. The panel concluded that “application of the Baker formulations is not necessary 
or properly useful in this case.” Id. at 875.

The panel alternatively concluded that the six Baker tests supported the same result, but 
its discussion was entirely conclusory, see id., and did not include the required “discriminat-
ing inquiry into the precise facts and posture of the particular case,” Baker, 369 U.S. at 217. The 
panel simply declared that “Mississippi and other states’ common law tort rules provide long-
established standards for adjudicating the nuisance, trespass and negligence claims at issue.” 
Comer, 585 F.3d at 875. And, the panel concluded that there was no need for an initial policy 
determination of a non-judicial character, because the “policy determinations underlying those 
common law tort rules” supply any guidance needed. Id.

With respect to Article III standing, the panel, like the Second Circuit in AEP, gave no 
effect to the first prong of the CWA test, and held that a plaintiff may satisfy the fair traceabil-
ity element of Article III standing simply by alleging that the defendant “contributed” to a global 
phenomenon that may have, in turn, contributed to the plaintiff’s injury. Comer, 585 F.3d at 866-
867. The potential ramifications of the panel’s holding on standing are particularly profound 
because Comer involves a claim for money damages. The panel’s holding would permit any plain-
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tiff to seek money damages from any one with a carbon footprint—which is to say everyone, and 
would make the circuit home to the most permissive standing rule in the nation.

The panel reached its result in large part based on misinterpretation of the Supreme 
Court’s holding in Massachusetts v. EPA, 549 U.S. 497 (2007), in which Massachusetts and various 
municipalities, pursuant to procedural rights created by Congress, sought judicial review of EPA’s 
refusal to regulate emissions of carbon dioxide from new motor vehicles under the Clean Air Act. 
See Comer, 585 F.3d at 865-866. The panel concluded that “[i]n holding that Massachusetts had 
standing to challenge the EPA’s decision not to regulate the emission of greenhouse gasses [sic], 
the Court accepted as plausible the link between man-made greenhouse gas emissions and global 
warming.” Id. at 865 (internal citation omitted). Additionally, the Comer panel stated that “[i]n 
rejecting the EPA’s argument that its regulation of domestic new car emissions would have insig-
nificant, if any, salutary effect on global warming, the Court concluded that ‘[a]t a minimum … 
EPA’s refusal to regulate [greenhouse gas] emissions “contributes” to Massachusetts’ injuries,’ and 
therefore sufficiently demonstrates traceability so as to support Massachusetts’ standing. Thus, 
the Court recognized, in the same context as the instant case, that injuries may be fairly traceable 
to actions that contribute to, rather than solely or materially cause, greenhouse gas emissions and 
global warming.” Id. at 866 (quoting Massachusetts, 549 U.S. at 523) (emphasis in original).

But the Comer panel’s decision actually conflicts with Massachusetts by ignoring the 
Court’s pronouncement that “Congress has the power to define injuries and articulate chains of 
causation” that otherwise would not exist. 549 U.S. at 516 (quoting Lujan, 504 U.S. at 580 (Ken-
nedy, J., concurring)). That is not to say (as the panel incorrectly suggested, see Comer, 585 F.3d at 
867 n.6), that Congress can alter the Article III standing requirements themselves. But this pas-
sage does underscore that Congress may allow certain plaintiffs to satisfy those requirements 
by statutorily defining sufficient causal relationships between conduct and injury that will give 
rise to liability on the part of particular persons—as opposed to all others—for certain speci-
fied injuries. This is why the Court held that the existence of a statutory authorization to sue “is 
of critical importance to the standing inquiry.” Massachusetts, 549 U.S. at 516. This also explains 
why CWA cases (relied upon by the plaintiffs and the panels in AEP and Comer to support their 
“mere contribution equals fair traceability” standard) cannot be extended to climate change tort 
litigation and why mere contribution to climate change cannot create standing in cases involving 
common law claims and private plaintiffs.

It is therefore far from dispositive, as the Comer panel suggested, that the Massachusetts 
“Court accepted a causal chain virtually identical in part to that alleged by plaintiffs.” Comer, 
585 F.3d at 865. Massachusetts rested critically on two factors not present in Comer: (1) the spe-
cial solicitude owed a State in the standing analysis; and (2) the critical importance of the under-
lying congressionally created rights in the Clean Air Act—namely, “the right to challenge agency 
action unlawfully withheld” and the “concomitant procedural right to challenge [EPA’s] rejection 
of [Massachusetts’] rulemaking petition as arbitrary and capricious.” 549 U.S. at 520 (citing 42 
U.S.C. §7607(b)(1)).

In other words, the Massachusetts Court recognized that, through the Clean Air Act, 
Congress had “define[d] injuries and articulate[d] chains of causation” to give rise to a case that 
would not otherwise have existed. As a result, Massachusetts only needed to show “some pos-
sibility that the requested relief will prompt the injury-causing party to reconsider the decision 
that allegedly harmed the litigant.” Id. at 518 (emphasis added). It was in that context—as well 
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as in light of Massachusetts’ special status as a “sovereign State,” id.—that the Court held that 
“challenges to regulatory action” by an administrative agency concerning greenhouse gas emis-
sions could give rise to Article III standing, id. at 524 (emphasis added). But it is one thing to 
allow a State to invoke a procedural right specifically granted by a statute to obtain agency action 
and quite another to invoke an attenuated causal theory to justify a recovery of substantial dam-
ages under the common law. To extend Massachusetts’ standing analysis to a case involving a 
private litigant’s common law claims for money damages from alleged climate-change related 
injury would be to ignore the key distinctions the Court itself drew in Massachusetts and to 
adopt an unprecedentedly expansive view of standing.

An important issue the Comer majority never reached is proximate causation, an issue 
of law to be decided by the court. Owens Corning v. R.J. Reynolds Tobacco Co., 868 So. 2d 331, 341 
(Miss. 2004). The Comer defendants had asserted the plaintiffs’ failure to allege facts from which 
they could establish that any defendant’s emissions caused their claimed harm. The district court 
did not reach the issue, and although some of the defendants raised the point on appeal, the 
majority concluded that “whether the alleged chain of causation satisfies the proximate cause 
requirement under Mississippi state law” was something to be decided by “the district court in 
the first instance.” Comer, 585 F.3d at 880. Significantly, Judge W. Eugene Davis issued a special 
concurrence, in which he stated that “[i]f it were up to me, I would affirm the district court on 
this alternative ground.” Id. (Davis, J., concurring).

The defendants filed petitions for rehearing en banc on November 30, 2009. In a pub-
lished order, the court, consisting of 9 of its 16 active judges (due to 7 recusals), granted rehear-
ing en banc and, pursuant to local rule, the panel’s opinion and judgment were vacated. The 
parties prepared briefing in anticipation of a May 24, 2010 en banc argument. On April 30, 2010, 
however, as the defendants were filing their supplemental briefing, the Clerk notified the parties 
that another judge had recused, raising an issue as to whether a quorum existed to hear the mat-
ter en banc. At the court’s direction, the parties filed letter briefs addressing whether the court 
could proceed with en banc review before 8 active judges. On May 28, 2010, the court issued an 
Order in which it concluded that it lacked a quorum, could not conduct judicial business with 
respect to the appeal, could not “disregard or … rewrite the established rules of this court,” could 
not reinstate the vacated panel opinion, and that “[c]onsequently, there is no opinion or judgment 
in this case upon which any mandate may issue.” Comer, Order of May 28, 2010, at 4. Concluding 
that “neither this en banc court, nor the panel, can conduct further judicial business,” the court 
directed the Clerk to dismiss the appeal. Id. The three members of the original panel dissented 
from this Order, concluding that the court could take action en banc with fewer than a majority 
of the judges in active service, incredibly adopting all of the arguments the defendants had made 
in their letter briefing in support of continued en banc review.

Beyond the problem whether and how the court’s dismissal of the appeal can be pre-
sented to the Supreme Court for review, the court’s handling of the recusal and quorum issues 
underscore the dilemma the judicial system would face should climate change tort litigation, 
premised on a global phenomenon to which everyone has contributed over a period of centuries, 
be capable of surviving the threshold jurisdictional stage. The recusal of half of the active judges 
of the Fifth Circuit occurred in Comer in a case where only select oil companies, utilities, coal 
companies, and chemical companies were named as defendants. As more and more industries 
and corporations are targeted, the likelihood of stock ownership-based recusals increases.
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C.	 California v. General Motors Corp., 2007 WL 2726871 (N.D. Cal. Sep. 17, 
2007) (“GMC”)

In GMC, the Attorney General of California asserted federal common law nuisance 
and California statutory nuisance claims against six major automakers. 2007 WL 2726871, at 
*1-2. The Attorney General alleged that vehicles produced by the automakers burn fossil fuels 
and emit carbon dioxide that contribute to the public nuisance of global warming, which has: 
increased winter average temperatures in certain regions of the State and produced increased 
flood risks, caused rises in sea levels and erosion of the State’s coastline, and increased heat 
events that have escalated the risk and intensity of wildfires. Id. at *1. The Attorney General did 
not seek injunctive relief, but instead requested only monetary damages. Id. at *2.

The district court dismissed the case, based solely on application of the political ques-
tion doctrine. The court noted that “adjudication of Plaintiff’s claim would require the Court 
to balance the competing interests of reducing global warming emissions and the interests of 
advancing and preserving economic and industrial development,” but the “balancing of those 
competing interests is the type of initial policy determination to be made by the political 
branches, and not this Court.” Id. at *8. And, the court rejected the plaintiffs’ argument that the 
common law of nuisance supplies a sufficient set of legal principles to permit reasoned decision-
making. Id. at *15 (court holding that it was “without guidance in determining what is an unrea-
sonable contribution to the sum of carbon dioxide in the Earth’s atmosphere, or in determining 
who should bear the costs associated with the global climate change that admittedly result from 
multiple sources around the globe.”).

California appealed the dismissal to the Ninth Circuit, but voluntarily dismissed its appeal 
just before oral argument. See California’s Unopposed Mot. to Dismiss Appeal, Jun. 19, 2009, at 2-
3 (“[C]alifornia now has decided to dismiss the appeal based on recent events. For instance, the 
Environmental Protection Agency finally has acknowledged that carbon dioxide and other green-
house gases are a public health danger and must be regulated. Shortly afterward, the President 
directed the Department of Transportation to establish higher national fuel efficiency standards in 
line with the standards California has sought to implement for the last several years.”).

D.	 Native Village of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863 (N.D. 
Cal. 2009), appeal pending, No. 09-17490 (9th Cir.)

In Kivalina, the self-described “governing bodies” of an Alaskan village of approximately 
400 Native Inupiat Eskimos, living on the tip of a narrow barrier island north of the Arctic Cir-
cle, brought suit for monetary relief against select members of the oil and gas, utility, and coal 
industries. Kivalina, Complaint (“Comp.”), at ¶ 1. The plaintiffs, asserting public and private nui-
sance claims under federal common law and “under the applicable state statutory and/or com-
mon law,” id. at ¶¶ 263, 265, 267, contended that the worldwide accumulation of greenhouse 
gases over the last several centuries produced climate change that has led to the melting of Arc-
tic sea ice that protected their village from winter storms, flooding, and erosion. Id. at ¶¶ 3, 4, 
16, 185. The plaintiffs acknowledged that the defendants’ emissions represented only a fraction 
of the total greenhouse gas emissions produced by innumerable persons and entities throughout 
the world “since the dawn of the industrial revolution in the 18th century.” Id. at ¶ 125. Addition-
ally, the plaintiffs conceded that they could not trace any of the alleged effects of climate change 
(including their alleged injuries) to any emissions of the defendants, but claimed instead that 
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anyone who emits any greenhouse gases “contribute[s] to the injury … which is enough to estab-
lish causation.” Pls. Opp. to Mot. to Dismiss (“Pls. Opp.”), at 104. The plaintiffs sought to hold the 
defendants jointly and severally liable for the full cost of relocation of the village, estimated to be 
$400 million. Comp., at ¶ 1.9

On September 30, 2009, between the issuance of the AEP and Comer opinions, the dis-
trict court dismissed the plaintiffs’ claims under the second and third Baker tests of the political 
question doctrine, and, independently, for lack of Article III standing.

The court’s political question doctrine analysis focused primarily on the second Baker 
test. The court noted that evaluation of a nuisance claim requires more than just a determination 
of the unreasonableness of the harm claims; it also requires the court to “balance the utility and 
benefit of the alleged nuisance against the harm caused.” Kivalina, 663 F. Supp. 2d at 874. “‘The 
unreasonableness of a given interference represents a judgment reached by comparing the social 
utility of an activity against the gravity of the harm it inflicts, taking into account a handful of 
relevant factors.’” Id. (quoting People ex rel. Gallo v. Acuna, 14 Cal. 4th 1090, 1105 (1997) (citing 
Restatement (Second) of Torts §§826-831)). The court concluded that there are no judicially dis-
coverable and manageable standards that would guide a principled and reasoned decision as to 
whether the benefits of reliable and readily-available energy sources are outweighed by the risk 
that increased greenhouse gas emissions would pose a threat of flooding and erosion of a “remote 
Alaskan locale.” Id. at 875.

Additionally, the court rejected the plaintiffs’ argument, and the AEP court’s conclusion, 
that prior air and water pollution cases provide the necessary standards to adjudicate a climate 
change-based nuisance action.

		  The common thread running through each of [the cases cited by the plaintiffs and 
the AEP court] is that they involved a discrete number of “polluters” that were iden-
tified as causing a specific injury to a specific area. Yet, Plaintiffs themselves concede 
that considerations involved in the emission of greenhouse gases and the resulting 
effects of global warming are “entirely different” than those germane to water or air 
pollution cases. While a water pollution claim typically involves a discrete, geograph-
ically definable waterway, Plaintiffs’ global warming claim is based on the emission 
of greenhouse gases from innumerable sources located throughout the world and 
affecting the entire planet and its atmosphere.

Id. (emphasis in original) (citing Pls. Opp., at 105). Further, the court emphasized distinctions in 
the supposed causal link between conduct and injury that also impact a plaintiff’s ability to dem-
onstrate proximate causation:

		  In a water pollution case, the discharge in excess of the amount permitted is pre-
sumed harmful. In contrast, the harm from global warming involves a series of 
events disconnected from the discharge itself. In a global warming scenario, emitted 
greenhouse gases combine with other gases in the atmosphere which in turn results 
in the planet retaining heat, which in turn causes the ice caps to melt and the oceans 
to rise, which in turn causes the Arctic sea ice to melt, which in turn allegedly ren-
ders Kivalina vulnerable to erosion and deterioration resulting from winter storms.

Id. at 875-876 (emphasis in original) (internal citations omitted). Thus, the court concluded that 
“[a]lthough federal courts undoubtedly are well suited to resolve new and complex issues and 
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cases, the Court is not persuaded that this is such a case. Plaintiffs’ global warming nuisance 
claim seeks to impose liability and damages on a scale unlike any prior environmental pollution 
case cited by Plaintiffs.” Id. at 876.

To a somewhat lesser degree, the court concluded that the third Baker test provided an 
independent basis for dismissal under the political question doctrine.

		  Regardless of the relief sought, the resolution of Plaintiffs’ nuisance claims requires 
balancing the social utility of Defendants’ conduct with the harm it inflicts. That pro-
cess, by definition, entails a determination of what would have been an acceptable 
limit on the level of greenhouse gases emitted by Defendants.

		  Plaintiffs also fail to confront the fact that resolution of their nuisance claim requires 
the judiciary to make a policy decision about who should bear the cost of global 
warming. Though alleging that Defendants are responsible for a “substantial por-
tion” of greenhouse gas emissions, Plaintiffs also acknowledge that virtually everyone 
on Earth is responsible on some level for contributing to such emissions.… Plaintiffs 
ignore that the allocation of fault—and cost—of global warming is a matter appropri-
ately left for determination by the executive or legislative branch in the first instance.

Id. at 876-877 (emphasis in original) (internal citations and footnote omitted).
With respect to Article III standing, the court rejected the “mere contribution” 

approach used in AEP and Comer:
		  There is a critical distinction between a statutory water pollution claim versus a 

common law nuisance claim. Under the Clean Water Act, the amount of effluent 
that may be legally discharged is strictly regulated to protect the designated uses 
of the receiving waterways. Thus, where the plaintiff shows that a defendant’s dis-
charge exceeds Congressionally-prescribed federal limits, it is presumed for purposes 
of standing that there is a “substantial likelihood” that defendant’s conduct caused 
plaintiffs’ harm, even if other parties have also made similar discharges. Only then is 
it permissible for the plaintiff to rely on the notion that the defendant “contributed” 
to plaintiff’s injury on the ground that it may not be possible to trace the injury to a 
particular entity. In contrast, there are no federal standards limiting the discharge of 
greenhouse gases. As a result, no presumption arises that there is a substantial like-
lihood that any defendant’s conduct harmed plaintiffs. Without that presumption, 
and especially given the extremely attenuated causation scenario alleged in Plaintiffs’ 
Complaint, it is entirely irrelevant whether any defendant “contributed” to the harm 
because a discharge, standing alone, is insufficient to establish injury.

Id. at 879-880 (emphasis in original) (internal quotations and citations omitted).
The court supplied alternative, and perhaps more straightforward, bases for its conclu-

sion that the plaintiffs lacked Article III standing. First, the court noted that, in the CWA cases, 
the courts have routinely concluded that the “contribution” approach requires that the plaintiff 
pinpoint the defendant’s discharge location as the “seed of his injury” and that there be no “alter-
native culprit” of the plaintiff’s claimed harm. Id. at 880-881 (citing Texas Ind. Producers and 
Royalty Owners Ass’n v. EPA, 410 F.3d 964, 974 (5th Cir. 2005); Friends of the Earth, Inc. v. Gas-
ton Copper Recycling Corp., 294 F.3d 149, 162 (4th Cir. 2000)). The plaintiffs had failed on both 
counts, as they had alleged in their Complaint and in their briefing (1) that global warming is a 
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phenomenon dating back centuries and is the result of emissions “by a multitude of sources other 
than the Defendants,” and (2) that given the undifferentiated nature of greenhouse gases “there 
is no realistic possibility of tracing any particular alleged effect of global warming to any partic-
ular emissions by any specific person, entity, group at any particular point in time.” See id. at 880 
(emphasis in original) (citing Kivalina, Comp., at ¶¶ 10, 124, 125, 254; Pls. Opp., at 105).

Second, the court recognized that there must be geographic limits beyond which a 
defendant cannot be held liable for supposed impacts of its emissions. See id. at 881. Even the 
CWA cases expressly acknowledge that fair traceability is tied to a plaintiff’s distance from the 
point of discharge. See id. (citing and quoting cases). The Kivalina plaintiffs argued simply that 
the relevant geographical area for fair traceability analysis should be “the entire world, given the 
inherent nature of global warming.” Pls. Opp., at 98. The court recognized that such an argument 
does not apply the geographic proximity requirement of the CWA cases, but instead eliminates 
it. Kivalina, 663 F. Supp. 2d at 881.10

The plaintiffs noticed their appeal to the Ninth Circuit, and briefing will be completed by 
mid-September 2010. The court likely will not hear oral argument until late 2011.

				    *	 *	 *
Notwithstanding the variety of claims made in these four cases, a few important con-

stants emerge. The plaintiffs’ selectivity of defendants creates the specter of unending litigation, 
in various permutations, as plaintiffs interchange defendants to be held responsible for a global 
phenomenon. The four cases brought to date are a microcosm of the bigger issue the courts and 
industry may face down the road. AEP was brought against a few select utilities and the Tennes-
see Valley Authority (“TVA”), but not oil companies, chemical companies, or automakers. GMC 
was brought against a few select automakers only. Comer was brought against select oil compa-
nies, utilities, coal companies, and chemical companies and the TVA, but not automakers. Kiva-
lina was brought against select oil companies and utilities, a single coal company, and the TVA, 
but not chemical companies or automakers.

Other industries that have been identified as significant emitters of greenhouse gases—
for example, agriculture, aviation, and transportation—inexplicably have not been targeted. 
Indeed, the plaintiffs in Kivalina “readily acknowledge[d] that the ‘transportation sector’ is 
responsible for an ‘enormous quantity’ of greenhouse gas emissions,” yet, for whatever reason, 
they consciously chose not to name any participant in that sector as a defendant. Kivalina, 663 F. 
Supp. 2d at 877 n.4 (quoting Pls. Opp., at 98).

Moreover, the random selection of defendants and random targeting of segments of U.S. 
industry in the climate change tort litigation filed to date—to the exclusion of innumerable other 
industries and participants (global and domestic) that emit greenhouse gases—demonstrates 
the infinite universe of potential defendants (and potential lawsuits) if a “contribution” standard 
for fair traceability is adopted. The plaintiffs in these suits would have courts accept a theory of 
standing that is far more permissive than theories that the Supreme Court has rejected. See, e.g., 
Allen v. Wright, 468 U.S. 737, 756-759 (1984) (no standing to challenge IRS’s non-enforcement of 
policy denying tax-exempt status to racially discriminatory private schools because attendance 
of plaintiffs’ children in integrated schools depended not only on IRS’s conduct but on deci-
sions of third parties, such as school officials and parents); Warth v. Seldin, 422 U.S. 490, 505-506 
(1975) (no standing to challenge zoning ordinance because lack of low-income housing may have 
been attributable to conduct of third parties, including builders’ unwillingness to build low-cost 
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housing and plaintiffs’ own financial situations). If standing did not exist in cases like Allen and 
Warth, there could be no standing where the traceability analysis must disentangle the role of 
billions of emitters over centuries.

	 III.	 Key Points A Judge Should Know About The Current State Of 
Nuisance Claims In Climate Change Litigation

A.	 Labeling a cause of action a “nuisance” does not make it justiciable
While much is unclear regarding the expanse of the political question doctrine, what is 

certainly clear is that “recasting” of political questions “in tort terms does not provide standards 
for making or reviewing [such] judgments.” Schneider v. Kissinger, 412 F.3d 190, 197 (D.C. Cir. 
2005). To avoid falling within the ambit of the political question doctrine, manageable standards 
must exist by which a court can arrive at a judgment that is “principled, rational, and based on 
reasoned distinctions.” Vieth v. Jubelrier, 541 U.S. 267, 278 (2004) (plurality op.).

Contrary to the conclusions reached by the appellate panels in AEP and Comer, climate 
change-related nuisance claims are not ordinary tort claims capable of easy resolution by resort 
to traditional nuisance standards. Indeed, the panel’s analysis in Comer, making conclusory 
application of the six independent Baker tests, represented a marked departure from the court’s 
own precedent. The court had held in Lane v. Halliburton that a court must identify the specific 
questions that the relevant substantive law would require the court to answer in adjudicating the 
case, and then determine whether any of them raises a political question. 529 F.3d 548, 564-565 
(5th Cir. 2008). Mississippi nuisance law requires that “the gravity of harm to the plaintiff must 
be weighed against the utility of the defendant’s conduct.” Florida E. Coast Props., Inc. v. Metro-
politan Dade County, 572 F.2d 1108, 1112 (5th Cir. 1978) (citation omitted); see also T.K. Stanley, 
Inc. v. Cason, 614 So. 2d 942, 953 (Miss. 1992). The Restatement invokes the same sort of bal-
ancing inquiry. See Restatement (Second) of Torts §821B(1) (1979) (conduct may constitute pub-
lic nuisance if, inter alia, it represents an “unreasonable interference with a right common to the 
general public”); id. at 826(a) (whether interference is “unreasonable” generally requires court to 
determine whether “the gravity of the harm outweighs the utility of the actor’s conduct”); id. at 
827 cmt. a (same).

Thus, under Lane, a court must evaluate whether a defendant’s emissions reached such 
a level that it should be held liable for damages, weighing the value of those activities to the 
nation’s economy and national security; the severity of the harms allegedly caused by contrib-
uting to climate change; and the costs and burdens of shifting liability for such harms to the 
defendants and others engaged in such conduct. Balancing these competing interests neces-
sarily requires legislative and/or executive judgments. There are no standards that would guide 
the courts to make such determinations. To place on the courts the duty to determine national 
economic and security policy and to set, either actually (as the plaintiffs in AEP seek) or effec-
tively (through an award of money damages), a level of emissions above which a particular emit-
ter’s conduct would become “unreasonable” and, accordingly, actionable, would be to interfere 
directly with separation of powers principles and would raise extraterritorial regulation issues as 
the courts of one state may set emission levels that are more stringent than levels set by another 
state, effectively creating a nationwide emissions standard absent authority to do so. And, of 
course, a legal theory such as the plaintiffs’ nuisance theory in climate change tort litigation, 
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under which nearly anyone can choose to sue nearly anyone else is the very antithesis of a sce-
nario in which a court could produce a judgment that is “principled, rational, and based on rea-
soned distinctions.” The Kivalina court’s discussion of this issue, see page 13, supra, focused 
directly on the magnitude of the policy issues raised in the climate change genre that separate it 
from traditional nuisance cases involving localized disputes between neighboring landowners.

Moreover, these concerns say nothing about allocation of fault issues. In Comer, for 
example, the panel failed to account for Mississippi’s pure comparative fault system, which 
would require the factfinder to determine the liability and percentage of fault of each emitter of 
greenhouse gases, including non-parties and immune parties, over multiple decades. See Miss. 
Code Ann. §85-5-7(2). Other states, including Alaska, have similar several-liability statutes that 
would make allocation of fault in the judicial arena a procedural nightmare. That the political 
branches should be the ones making such determinations, implementing standards for reducing 
emissions, and creating remedies for any harm caused by emissions, should be self-evident.

B.	 Regardless of rulings on Article III jurisdiction, plaintiffs’ inability to plead 
proximate causation may provide an alternate ground for early, merits-
based dismissal of climate change-related tort claims

If our experiences are any indication of the general tenor of the public, when a layper-
son, or judge hears about climate change-related tort litigation, the typical response is “How 
can anyone possibly prove that [insert company here] is responsible for that?” This, of course, is 
the equivalent of asking how a plaintiff could ever demonstrate proximate causation, a funda-
mental element of every tort action and at the heart of our faith in Constitutional due process—
that a person cannot be subjected to liability for injury he or she did not cause. See, e.g., W. Page 
Keeton et al., Prosser & Keeton on Torts §41, at 264 (5th ed. 1984) (“Prosser & Keeton”) 
(“As a practical matter, legal responsibility must be limited to those causes which are so closely 
connected with the result and of such significance that the law is justified in imposing liability.”).

This hole in the plaintiffs’ theory was not lost on defense counsel in Comer and Kiva-
lina. Defendants in both cases filed Rule 12(b)(6) motions—citing the plaintiffs’ inability to plead 
facts that could demonstrate proximate causation—contemporaneously with their jurisdictional 
motions. The district courts in those cases did not address the Rule 12(b)(6) motions because 
they believed they did not need to do so. The courts very well may grant these motions if given 
an opportunity to do so at a later date.

And, these motions do not require predicate expensive and time-consuming discov-
ery. Attacks on proximate causation can be decided at an early stage, because courts often con-
strue proximate cause as an issue of law, not an issue of fact for a jury. See, e.g., Canyon County v. 
Syngenta Seeds, Inc., 519 F.3d 969, 982-983 (9th Cir. 2008) (affirming dismissal of complaint for 
failure to plead facts sufficient to establish causation under RICO); Oregon Laborers-Employers 
Health & Welfare Trust Fund v. Philip Morris, Inc., 185 F.3d 957, 962-964 (9th Cir. 1999) (apply-
ing Oregon law and federal statutes); Barasich v. Columbia Gulf Transmission Co., 467 F. Supp. 
2d 676, 694-695 (E.D. La. 2006) (applying Louisiana law); Maupin v. Widling, 192 Cal. App. 3d 
568, 573 (1987); Owens Corning v. R.J. Reynolds Tobacco Co., 868 So. 2d 331, 341 (Miss. 2004); see 
also Prosser & Keeton, §42, at 273 (stating that because “both significance and importance turn 
upon conclusions in terms of legal policy,” proximate cause “is primarily a problem of law,” not 
fact).
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Judge Davis, in his special concurrence in Comer, signaled his belief that, on a remand 
to the district court, no discovery would be necessary to adjudicate the plaintiffs’ claims: all the 
district court need do is take up the Rule 12(b)(6) motions already filed by the defendants. See 
Comer, 585 F.3d at 880 (Davis, J., concurring). This special concurrence provides district courts 
with a succinct roadmap for dealing with climate change-based nuisance claims in an expedi-
tious and, perhaps, appeal-proof way.

The Barasich case, supra, also illustrates how a causation-geared motion to dismiss can 
be an effective tool for eliminating novel tort claims at an early procedural stage. The Barasich 
plaintiffs asserted that the defendants’ historic dredging of canals and installation of pipelines 
for the exploration, production, and transportation of petroleum products, and the defendants’ 
failure to adequately maintain the canals, “damaged the marshland that lies between Louisiana’s 
habitable regions and the Gulf of Mexico, thereby weakening a protective barrier against hurri-
canes and exposing Louisianans to the prospect of greater harm from these storms,” which the 
plaintiffs sustained as a result of Hurricane Katrina. Barasich, 467 F. Supp. 2d at 678.

The defendants invoked the political question doctrine, asserting that development in the 
Louisiana marshlands implicates energy policy, economic policy, and environmental protection, 
such that the Court would have to make an initial assessment as to the proper balance to strike 
between those considerations and the tort remedies the plaintiffs sought. See id. at 680-689. The 
defendants alternatively asserted that the plaintiffs had failed to allege—and could not estab-
lish—that the conduct of any particular defendant resulted in specific injury to any particular 
plaintiff; that is, as a matter of law, the plaintiffs could not satisfy the causation element of their 
claims under state law. See id. at 689-695.

The court rejected the defendants’ political question argument. It concluded that coastal 
erosion allegedly related to specific dredging activities in coastal Louisiana was not an area in 
which courts have been unable to adjudicate tort claims. Id. at 684 (citing Gordon v. Texas, 153 
F.3d 190, 195 (5th Cir. 1998)).

The court, however, granted the defendants’ motion premised on the plaintiffs’ inabil-
ity to allege a legally sufficient theory of causation. The plaintiffs had not identified any particu-
lar defendant’s conduct as being the cause of their alleged hurricane-related damage, but instead 
sought to hold groups of industry liable for supposedly setting in motion the events that led to 
heightened in-land property damage (much like the theory the plaintiffs have alleged in Comer 
and Kivalina).

		  The Court has not found a controlling or persuasive case at all similar to that pro-
posed by plaintiffs, in which a plaintiff could collect damages from an industry as a 
whole without demonstrating any individual connection between any single mem-
ber of the industry and the plaintiff’s harm, and in which liability would be assessed 
against industry defendants on a group liability theory. The court concludes that 
such cases do not exist because they would subvert the notion of causation that 
underlies the system of tort liability in Louisiana.

Id. at 695.
The allegations rejected as legally insufficient in Barasich bear striking resemblance to 

the allegations and theories put forward by plaintiffs in climate change-related tort litigation. 
In fact, it would be difficult to deny that the allegations in AEP, Comer, GMC, and Kivalina are 
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much more tenuous than in Barasich. There is no basis in law for assigning to the few defendants 
in these cases all legal responsibility for two centuries of worldwide human activity and natural 
forces that allegedly have given rise to climate change.11

The plaintiffs in these cases might just as well have targeted steel mills, concrete plants, 
or farmers’ co-ops anywhere in the U.S. or in the world, or a defendant class of all U.S. car and 
truck owners. Any designations of defendant greenhouse-gas emitters would be as arbitrary as 
those made by the plaintiffs in the respective cases filed to date. It is difficult to imagine any 
scenario in which a plaintiff could adequately plead causation in climate change tort litigation 
against any defendant or group of defendants, even in jurisdictions that have accepted collec-
tive liability or other alternative causation theories. See Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949-
1950 (2009) (holding that plaintiffs must plead specific facts sufficient to demonstrate plausibility 
of their claims, and stating that “[d]etermining whether a complaint states a plausible claim 
for relief will … be a context-specific task that requires the reviewing court to draw on its judi-
cial experience and common sense. But where the well-pleaded facts do not permit the court to 
infer more than the mere possibility of misconduct, the complaint has alleged—but it has not 
“show[n]”—“that the pleader is entitled to relief.”) (quoting Fed. R. Civ. P. 8(a)(2)) (internal citation 
omitted); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).

Of course, whether a 12(b)(6) motion on causation grounds can gather traction often will 
depend on how a state’s highest court has construed (or may decide to construe) the breadth of 
principles of causation in the state. Some state courts may take an expansive view of causation 
that changes the playing field dramatically. Yet, as defense counsel and their clients seek to fend 
off climate change tort litigation (particularly money damage cases), a Rule 12(b)(6) challenge to 
causation likely will take shape as a prominent part of their arsenal.

C.	 Plaintiffs’ causation problems are magnified by the state of atmospheric 
science, where even EPA acknowledges that there is no way to causally 
connect emission and claimed injury

Science has not yet advanced to the point where one can trace a greenhouse gas emis-
sion from its source to any particular “end point” (let alone a plaintiff’s location of injury). See, 
e.g., Kivalina, 663 F. Supp. 2d at 878 (noting plaintiffs’ acknowledgement that it is impossible to 
trace any alleged effect of climate change to any specific emissions of any defendant). Indeed, 
the federal government has confirmed this present limit on scientific knowledge. EPA has stated 
that “[t]he climate change research community has not yet developed tools specifically intended 
for evaluating or quantifying end-point impacts attributable to the emissions of GHGs from a 
single source, and we are not aware of any scientific literature to draw from regarding the cli-
mate effects of individual, facility-level GHG emissions.” October 3, 2008 Letter from Robert J. 
Meyers, Principal Deputy Assistant Administrator, Office of Air and Radiation, EPA, to H. Dale 
Hall, Director, U.S. Fish and Wildlife Service, and James Lecky, Director of Protected Resources, 
National Marine Fisheries Service. Other federal agencies have communicated a similar message. 
See May 14, 2008 Memorandum from Director of the U.S. Fish and Wildlife Service to Regional 
Directors (“The best scientific data available today do not allow us to draw a causal connection 
between GHG emissions from a given facility and effects posed to listed species or their habi-
tats, nor are there sufficient data to establish that such impacts are reasonably certain to occur.”); 
May 2008 Memo from Mark D. Myers, Director, U.S. Geological Survey, to Director of U.S. Fish 
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and Wildlife Services (“It is currently beyond the scope of existing science to identify a spe-
cific source of CO2 emissions and designate it as the cause of specific climate impacts at an exact 
location.”).

Science is constantly evolving, however. What may be impossible today may become 
possible tomorrow. And, in the climate change context, scientists are working to reach the day 
when tracing of emissions will be possible. One step toward that goal is NASA’s renewed plan for 
development of the Orbiting Carbon Observatory (“OCO”) (discussed below). Other scientific 
and technological advances are on the horizon, which could alter the proximate causation play-
ing field.

	1.	Scientific advances in source attribution

Regulatory pronouncements and court rulings have already proclaimed that climate sci-
ence has advanced sufficiently to allow regulation of greenhouse gases. See, e.g., EPA Endan-
germent and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the 
Clean Air Act; Final Rule, 74 Fed. Reg. 66,496 (Dec. 15, 2009); Massachusetts, 549 U.S. at 504 
(“A well-documented rise in global temperatures has coincided with a significant increase in the 
concentration of carbon dioxide in the atmosphere. Respected scientists believe the two trends 
are related.”). However, the recent controversy over emails hacked from the website of a prom-
inent climate change research university has provided skeptics with a renewed basis for chal-
lenging these proclamations. See, e.g., “Hacked E-Mail is New Fodder for Climate Dispute,” N.Y. 
Times, Nov. 20, 2009 (indicating scientists discuss in the emails “tricks” to manipulate climate 
data and how to spin contrary data in the media); see also 30 Years, note 13, supra; U.S. Sen-
ate Minority Report: More Than 650 International Scientists Dissent Over Man-Made Global 
Warming Claims; Scientists Continue to Debunk “Consensus” in 2008 (Dec. 11, 2008). Law-
suits resting on these and other sources have been filed to challenge the endangerment finding. 
Thus, there is nothing in the state of the science definitive enough to show merits causation in 
tort litigation.

Efforts continue to improve, refine, or otherwise advance climate science to provide more 
certainty in support of international and domestic climate change response goals. For example, 
NASA developed the OCO with the goal of being able to accurately measure carbon sources and 
sinks, and to map regions where carbon is emitted and absorbed into and from the atmosphere. 
NASA launched its first OCO in February 2009, but it quickly crashed back to Earth. NASA 
recently received approval for a replacement carbon-observing satellite, but scientists and policy-
makers have set plans to build a new spacecraft. See NASA Jet Propulsion Laboratory, “Replace-
ment satellite could play role in climate treaty,” Dec. 8, 2009, available at http://oco.jpl.nasa.
gov/news/index.cfm?FuseAction=ShowNews&NewsID=41; “OCO-2 Authorized to Enter Tailored 
Formation Period,” Mar. 8, 2010, available at http://oco.jpl.nasa.gov. The result of such mapping, 
should a new OCO-like satellite be funded, built, and successfully launched (all of which remain 
in doubt), could conceivably lead to more definitive tracking between sources and impacts. See, 
e.g., USCCSP, Climate Models—An Assessment of Strengths and Limitations, at 2 (Jul. 2008) 
(“Improvements in our confidence in estimates of climate sensitivity are most likely to arise from 
new data streams such as the satellite platforms now providing a first look at the three-dimen-
sional global distributions of clouds.”).
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	2.	Scientific advances in outcome attribution

Scientific advances that tie emissions back to specific sources offer the most definitive 
hope for plaintiffs in tort litigation. Nonetheless, advances in tying climate change to specific 
health outcomes also present the potential to improve the viability of climate change tort claims.

A number of agencies and research organizations are focused on such scientific 
advances. For example, the CDC has identified assessment of climate change health effects as a 
“pressing challenge.” Health effects under review by CDC include heat exposure-related illness, 
allergy-triggered disease, respiratory problems, and vector-borne illnesses. For many of these 
effects, CDC has stated that the connections “are supported by considerable evidence.” CDC, 
Policy on Climate Change and Public Health. Moreover, the agency’s priority health actions 
include “expand[ing] capacity for modeling and forecasting health effects that may be climate-
related” and “enhanc[ing] the science base to better understand the relationship between cli-
mate change and health outcomes.” Id.; see also Interagency Working Group on Climate Change 
and Health, A Human Health Perspective on Climate Change (2010) (“Climate change endangers 
human health, affecting all sectors of society.”). Similarly, EPA has recently published a summary 
report on “trends in some way related to the causes and effects of climate change.” EPA, Cli-
mate Change Indicators in the United States (2010) (“[E]vidence of human influences on climate 
change has become increasingly clear and compelling.”). Most recently, the National Research 
Council issued a report on national research efforts. NRC, Advancing the Science of Climate 
Change, available at http://www.nap.edu/openbook.php?record_id=12782 (“Science has made 
enormous inroads in understanding climate change and its causes, and is beginning to develop a 
strong understanding of current and potential impacts.”).

D.	 More climate change-related tort suits may be coming; the question is, 
“How soon?”

As with past novel mass tort actions—asbestos, tobacco, lead paint—case filings do not 
increase exponentially overnight. Indeed, AEP was filed in 2004, and since then only three other 
climate change-related tort actions have been initiated. Before counsel will invest large amounts 
of time and money on novel litigation, they will want to see at least one significant verdict or 
settlement.

The four district court dismissals had a deterrent effect on plaintiffs’ lawyers. But, even 
the panel rulings in AEP and Comer did not alter the litigation landscape. No new climate 
change-related tort actions have been filed. The logical question, then, is “Why hasn’t there been 
a new wave of filings?”

The answer may be that the appellate decisions in AEP and Comer addressed only 
whether the federal district courts have jurisdiction. Nothing in either panel’s opinion states or 
implies that the plaintiffs have a claim that could succeed on the merits (or that plaintiffs could 
even take discovery). The only statement touching on the issue is Judge Davis’s special concur-
rence in Comer that he would have affirmed the dismissal on causation grounds. The merits cau-
sation conundrum has impeded efforts to gauge whether any of these claims have any trial or 
settlement value.

Additionally, whether the federal courts have jurisdiction to entertain climate change-
related tort claims has not yet truly been resolved. The lengthy appellate proceedings in Comer 
raised more questions than it answered, and certainly we have no idea what the full court’s posi-
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tion on jurisdiction may be. The Ninth Circuit is still more than a year away from weighing in 
on the district court’s dismissal in Kivalina. And AEP is headed to the Supreme Court, where 
review of one or more of these cases is likely, but even under the most liberal estimates a ruling 
would be unlikely to occur before mid-2011.

Even if the Supreme Court concludes that these claims are justiciable, the cycle is 
likely to start all over again, as defendants pursue merits causation-based Rule 12 dismissals. 
A plaintiff-friendly ruling by the Supreme Court on jurisdiction may entice some lawyers to 
file new lawsuits, but the absence of litigation of the merits of the claims may continue to deter 
lawyers.12

The next wave of litigation could come from States and municipalities. These entities 
may pursue legal and equitable claims against carbon-intensive industries. See, e.g., North Caro-
lina ex rel. Cooper v. Tennessee Valley Auth., 2009 WL 2497934 (W.D.N.C. Aug. 14, 2009) (plain-
tiff State successfully pursuing federal common law public nuisance claim for injunctive relief 
premised on interstate air pollution). States may give the Obama Administration some time to 
regulate emissions and require steep reductions, but a failure of the Administration to have cli-
mate change legislation voted into law before the 2010 mid-term elections may force States to 
re-examine their approach in 2011. Indeed, if the current legislative drafts become law, explicit 
preemption of state regulation will remove rulemaking as a tool for States, making litigation the 
primary option.

E.	 The Supreme Court is likely to weigh in on the jurisdiction issue, but a 
ruling may be years away and actions of the Obama Administration may 
alter the analysis

The Supreme Court almost assuredly will want to weigh in on the viability of damages 
actions that, with a contribution-equals-financial responsibility theory, threaten to bankrupt 
U.S. industry and devastate the national economy. Ultimately, trial and appellate judges—state 
and federal—must await a Supreme Court ruling but, in the interim, speculate as to how the 
Court may come down on these nuisance-based climate change tort claims.

Not surprisingly, the outcome is likely to turn on Justice Kennedy’s vote. Although Jus-
tice Kennedy joined the majority in Massachusetts, there is good reason to believe that he would 
not be supportive of the plaintiffs’ position in climate change-related nuisance actions brought 
by private parties seeking awards of money damages. Justice Kennedy’s concurrence in Lujan 
suggests that, in Massachusetts, he was swayed by the fact that litigation was brought by a sov-
ereign State pursuant to Congress’s statutory grant of a right to challenge the decision-making 
of a federal regulatory agency. See Lujan, 504 U.S. at 580-581 (stating that “[i]n exercising this 
power [to enact legislation to “define injuries and articulate chains of causation that will give 
rise to a case or controversy where none existed before”], however, Congress must at the very 
least identify the injury it seeks to vindicate and relate the injury to the class of persons enti-
tled to bring suit”) (Kennedy, J., concurring); see also Iqbal, 129 S. Ct. at 1949-1950 (holding that 
complaint should be dismissed for failure to state claim where plaintiff’s claim of injury caused 
by defendant’s conduct is not supported by sufficient facts to establish facial plausibility) (Ken-
nedy, J.).
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	 IV.	 Conclusion
Even after nearly six years, the future of climate change nuisance litigation remains a 

great unknown. The panel rulings in AEP and Comer gave life to lawsuits that appeared to be 
dead on arrival. Yet, this shift in momentum to the plaintiffs’ side is neither a death knell for the 
defense nor a clear-cut victory for the plaintiffs. A long battle lies ahead. A confrontation in the 
Supreme Court on jurisdiction awaits. Beyond that, the element of proximate causation looms, 
as plaintiffs must explain how liability for a global phenomenon can be placed on the shoulders 
of any specific person, entity, or group.

At bottom, plaintiffs and their counsel face an enormous challenge ahead. They must 
be able to convince trial courts—hostile to their position in all four climate change tort suits 
brought to date—that their claims can and should be tried. This means that the plaintiffs must 
be able to demonstrate that liability can be determined and fault apportioned among those the 
law deems responsible. Experienced trial courts, like those in AEP, Comer, GMC, and Kivalina, 
already know the answer to the question.
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Endnotes
1	  	This paper is excerpted from a paper authored by Tracie J. Renfroe, Cynthia Stroman, and Jonathan 

Marsh of King & Spalding LLP presented earlier this year to an industry association.  Cynthia Stroman 
is a partner in the Washington D.C. office of King & Spalding’s tort and environmental litigation prac-
tice.  She provides advice on a wide range of climate change issues, including federal, regional and state 
legislation and regulation, mandatory emissions reporting, stationary source permitting, low carbon 
and renewable fuel standards, lifecycle emissions assessment, NEPA and other regulatory issues.  Jona-
than Marsh is a counsel in King & Spalding’s Houston office.  He represents clients in a wide variety of 
mass tort litigation matters, including the Comer and Kivalina climate change cases.

2	  	The six independent tests are:
		�	�   [1] a textually demonstrable constitutional commitment of the issue to a coordinate political 

department; or [2] a lack of judicially discoverable and manageable standards for resolving it; or 
[3] the impossibility of deciding without an initial policy determination of a kind clearly for non-
judicial discretion; or [4] the impossibility of a court’s undertaking independent resolution with-
out expressing lack of the respect due coordinate branches of government; or [5] an unusual need 
for unquestioning adherence to a political decision already made; or [6] the potentiality of embar-
rassment from multifarious pronouncements by various departments on one question.

		  Baker, 369 U.S. at 217.
3	  	Justice Sotomayor, then a member of the Second Circuit, was the presiding judge of the panel when the 

AEP appeal was argued in June 2006.  Judges Hall and McLaughlin ultimately decided the appeal by 
quorum.

4	  	�	� “[T]he irreducible constitutional minimum of standing contains three elements”: (1) the plaintiff 
must have suffered an injury-in-fact; (2) “there must be a causal connection between the injury 
and the conduct complained of—the injury has to be ‘fairly … trace[able] to the challenged action 
of the defendant, and not … th[e] result [of] the independent action of some third party not 
before the court’”; and (3) it must be “‘likely,’” rather than simply “‘speculative,’” that a favorable 
decision will redress the plaintiff’s injury. 

		  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561 (1992) (quoting Simon v. Eastern Ky. Welfare 
Rights Org., 426 U.S. 26, 41-42 (1976)).

5	  	In Powell Duffryn, the Third Circuit held that,“[i]n a Clean Water Act case,” a private plaintiff may sat-
isfy Article III’s fair traceability requirement

			�   by showing that a defendant has (1) discharged some pollutant in concentrations greater than 
allowed by its permit (2) into a waterway in which the plaintiffs have an interest that is or may be 
adversely affected by the pollutant and that (3) this pollutant causes or contributes to the kinds of 
injuries alleged by the plaintiffs.

		  913 F.2d at 72 (emphasis added). 
6	  	The court also ignored the second Powell Duffryn prong.  This is particularly significant in climate 

change tort litigation, where the plaintiffs complain of greenhouse gas emissions originating poten-
tially thousands of miles away from them.

7	  	Since Erie Railroad v. Tompkins, 304 U.S. 64 (1938), courts have been required to “start with the 
assumption that it is for Congress, not federal courts, to articulate the appropriate standards to be 
applied as a matter of federal law.” City of Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) (“Milwau-
kee II”). There are a “few and restricted” instances in which the presumption against federal common 
lawmaking can be overcome, including (1) cases “in which Congress has given the courts the power 
to develop substantive law,” and (2) cases “in which a federal rule of decision is necessary to protect 
uniquely federal interests.” Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1980) (inter-
nal quotations and citations omitted).  
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8	  	The Fifth Circuit dismissed the plaintiffs’ conspiracy, aiding and abetting, fraudulent concealment, and 
unjust enrichment claims based on application of the prudential standing doctrine. Comer, 585 F.3d at 
867-869.

9	  	The Complaint also contained a detailed civil conspiracy count, alleging historic uses of advocacy 
groups to counter and discredit scientists who promote global warming theory. Given the Fifth Cir-
cuit’s dismissal in Comer of the plaintiffs’ conspiracy and related counts on prudential standing 
grounds, it is doubtful whether any conspiracy claim in the climate change tort litigation forum has 
any legs. That, of course, could change as plaintiffs’ lawyers continue to work to refine their arguments. 

10	 	The Kivalina court also rejected the Native Village of Kivalina’s argument that it was entitled to “spe-
cial solicitude” in standing analysis, see Pls. Opp., at 106-109, concluding that such “special solicitude” 
is reserved to the States, which surrendered certain sovereign prerogatives (now vested in the federal 
government) upon entry into the Union, but which, in return, received various rights, including the 
procedural right to challenge rulemaking by federal agencies (including EPA) as “arbitrary and capri-
cious,” the precise scenario presented in Massachusetts. 663 F. Supp. 2d at 882.

11	 	For an interesting take on climate change, in view of the cold temperatures that blanketed most of the 
U.S. this past winter, see “30 Years of Global Cooling Are Coming, Leading Scientist Says,” Jan. 11, 2010, 
(“30 Years”), available at http://www.foxnews.com/scitech/2010/01/11/years-global-cooling-coming-
say-leading-scientists/. Mojib Latif, a professor at the Leibniz Institute at Kiel University in Germany 
and leading drafter of recent Intergovernmental Panel on Climate Change reports, opines that natu-
ral cycles in water temperatures in the world’s oceans likely explain changes in climate over the past 
several decades, which now may be moving toward a 30-year mini ice age. Id. Professor Latif believes 
that changes in ocean currents known as the North Atlantic Oscillation: (1) “could dominate over 
manmade global warming for the next few decades”; (2) “could also be responsible for much of the 
rise in global temperatures seen over the past 30 years”; and (3) that “a significant share of the warm-
ing we saw from 1980 to 2000 and at earlier periods in the 20th Century was due to these cycles—per-
haps as much as 50 percent.” Id. Professor Latif ’s commentary appears to be consistent with findings of 
the U.S. National Snow and Ice Data Center in Colorado, that “the warming of the Earth since 1900 is 
due to natural oceanic cycles, and not man-made greenhouse gases. The agency also reports that Arc-
tic summer sea ice has increased by 409,000 square miles, or 26 per cent, since 2007.” Id. (emphasis 
added).

12	 	And, of course, over the next several years regulatory and/or legislative actions may stop litigation in 
its tracks. For example, one could construe EPA’s mandatory reporting rule threshold of 25,000 tons 
CO2e per year as a pronouncement that lower levels are insignificant.  See 74 Fed. Reg. 56,260 (Oct. 
30, 2009). Moreover, EPA has also issued its final rule to “tailor” regulation of emitting sources to only 
those sources whose emissions exceed a 75,000 ton threshold. 75 Fed. Reg. _____ (signed May 13, 
2010). Congress could also pass legislation that defines acceptable levels of emissions for a particular 
entity or industry, and/or prohibits private suits that would impose retroactive liability against emit-
ters. Climate change legislation passed the House in 2009 and draft bills have been circulated in the 
Senate, but recent attempts to alter the bill in the Senate (including a new initiative to include provi-
sions that would allow coastal States to veto offshore drilling) may ultimately stall passage of any cli-
mate change legislation in 2010 and beyond.
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